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The Aldrich Some measure of relief will 

= be afforded the banks in 
times of unusual demand for money 
if the ‘‘ Aldrich bill,’’ which has been 
favorably reported to the Senate by 
the Commitee on Finance, passes 
Congress. In our next number we 
will be able to report definitely the 
fate of this bill. It authorizes the 
deposit in national banks of gov- 
ernment receipts from customs and 
other sources, and adds state, mu- 
nicipal and first mortgage railroad 
bonds to the list of securities which 
may be accepted as security for 
such deposits. The banks are re- 
quired to pay interest of not less 
than 1% per cent. a year on such 
deposits, the rate to be fixed from 
time to time by the Secretary of the 
Treasury. An amendment adopted 


in committee gives the government 
a first lien on the assets of the bank 
for any difference between the value 
of the securities deposited by the 
bank and the government deposits 
in the bank. 

This bill, if passed, will tend to 
minimize the evils of the sub-treasury 
system under which money of the 
government has been locked up, 
useless, in the treasury vaults, when 
sorely needed in the channels of 
trade and commerce. 


N.Y. Clearing We publish in this number 

House. —_ the amendments to the con- 
stitution of the New York Clearing 
House Association which were adopt- 
ed on February 11, 1903. 

The most important amendment 
is that which requires non-members 
(not banks required by law to main- 
tain a specified reserve), beginning 
June 1 next, to keep a 5 per cent. 
cash reserve in their own vaults; 
increase it to 7% per cent. on and 
after February 1, 1904, and to not 
less than 10 nor more than 15 per 
cent. after June 1, 1904, as shall 
be from time to time fixed by the 
clearing house committee. This ap- 
plies to trust companies. 

A minimum of $500,000 unimpaired 
capital and surplus is fixed for the 
admission of applicants to member- 
ship, and certain other regulations 
as to clearing for non-members are 
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re-enacted and changed in some 
respects. 


Note of The New York Court 
‘* A. B. Trustee.’’ of Appeals has con- 
strued and applied section 39 of the 
Negotiable Instruments Law to a 
case involving a note executed since 
the Act took effect. We publish the 
decision in full in the present num- 
ber. Section 39 provides: 


“ Where the instrument contains, 
or a person adds to his signature, 
words indicating that he signs for or 
on behalf of a principal, or in a rep- 
resentative capacity, he is not liable 
on the instrument if he was duly 
authorized, but the mere addition 
of words describing him as an 
agent, or as filling a representative 
character, without disclosing his 
principal, does not exempt him from 
personal liability. - 


The note in the case was signed 
‘* Charles G. Peterson, trustee,” but 
did not disclose on its face for 
whom Peterson was acting as trus- 
tee. Peterson denied personal liabil- 
ity, alleging that the consideration 
for which the note was given went 
to certain creditors of an insolvent 
firm for whom he was acting as 
trustee and that he was authorized 
by said creditors to give the note. 
The court intimated that as to an 
innocent purchaser of such a note 
from the payee, the maker would be 
personally liable, but the case be- 
fore the court was one in which the 
payee brought suit upon the note. 
As to the payee, the court holds the 
maker likewise personally liable un- 
less he can show that at the time 
he delivered the note, he disclosed 
to the payee the fact that the con- 
sideration was for the creditors of 
the firm and that he gave the note 
as trustee for them. If he can show 


LAW JOURNAL. 


this, then he escapes personal liabil- 
ity for, the court says, section 39 
does not change the common law 
rule that ‘‘as between the original 
parties and those having notice of 
the facts relied on as constituting a 
defense, the consideration and the 
conditions under which the note was 
delivered may be shown.”’ The lower 
court in this case having given judg- 
ment against the payee, without 
permitting him to prove, as_ he 
claimed to be able to do, that he 
was unaware that the consideration 
went to the creditors for whom Pet- 
erson acted as trustee, and that he 
did not agree to accept the maker's 
note as trustee for such creditors, 
but took it as a personal obliga- 
tion, the case is sent back for a new 
trial, in which this controverted 
question of fact may be determined 
and judgment rendered for or against 
the trustee personally, accordingly 
as the facts warrant. 


Alterationof A good opportunity to 

Note. study and compare the ju- 
dicial conflict which frequently exists 
between the courts of sister states 
in providing directly opposite rules 
governing the rights of parties upon 
an identical state of facts, is afforded 
by our publication of the decision of 
the Supreme Court of Kansas in 
Bank of Herington v. Wangerin, in 
the Journal for December (See page 
852) and the decision of the Court 
of Appeals of Kentucky in Hackett 
v. First National Bank of Louisville 
in the present number (See page 
105). 

In both, the payee drew up a note 
for a stated amount in such a way 
that after he had obtained the 
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maker’s signature, he was enabled to 
increase the amount in the same 
handwriting, by addition of words 
in an unfilled blank space, in such 
manner as to 
of the alteration. This done, he ne- 
gotiated the note to a bank, at the 
increased amount. In the Kansas 
case, the note was held avoided, 
even in the hands of an innocent 
purchaser, and the bank could not 
collect any part of it from the maker. 
In the Kentucky case, the purchas- 
ing bank is held entitled to collect 
the full amount of the maker. In 
respect of such transactions, Ken- 
tucky banks havea clear advantage 
over their Kansas brethren. 

The reasoning of the Kansas court 
is that the note, being a completed 
contract when it leaves the maker's 
hands, its alteration makes it no 


longer his contract, but avoids it, 
and there is no ground upon which 


the maker can thereafter be made 
liable on it, even to an innocent pur- 
chaser who has been deceived. The 
maker cannot be held liable on the 
ground of negligence, in so executing 
a note, intended for negotiation, that 
it can be altered without any indica- 
tion, for he is not bound to antici- 
pate that the payee will commit a 
crime. “No one’’ says the court, 
“‘can ever be charged with negligence 
for his failure to make it impossible 
for another to commit a crime;‘‘ the 
proximate cause of the injury to the 
purchaser not being the negligent 
execution by the maker, but the 
fraudulent and criminal act of the 
payee. Nor, says the court, can the 
maker be held liable under the doc- 
trine that where one of two innocent 
parties must suffer from the wrong- 


leave no indication > 
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doing of a third, he must suffer who 
has made it possible for such third 
party to commit the injury, for in 
order to estop one by the acts of 
another, such other must be in some 
way clothed with an agency to act 
for the one sought to be estopped, 
and the equitable doctrine does not 
apply where the party who did the 
injury did so himself, without war- 
rant or authority, express or implied, 
from any one. In this case, says 
the court, as the payee can in no 
wise be said to be the agent of the 
maker, the maker cannot be es- 
topped by an unauthorized, much 
less by a felonious, act of his. 

The Kentucky court, on the other 
hand, declares that a quarter of a 
century ago it established the rule 
that where the maker has, by care- 
less execution of an instrument, left 
room for insertion to be made with- 
out exciting the suspicions of a care- 
ful man, he will be liable on it toa 
bona fide holder without notice, 
when the opportunity which he af- 
forded has been embraced and the 
instrument filled up with a larger 
amount than it bore when he signed 
it, on the principle that he~invited 
the public to receive it; and should 
bear the loss rather than an inno- 
cent purchaser. This rule, having 
existed so long in the state, busi- 
ness has been adjusted to it, and 
under it, it has not been necessary 
in Kentucky for a purchaser of such 
paper, which is fair on its face, to 
make inquiry as to its validity be- 
fore buying it, as has been necessary 
in other jurisdictions where the op- 
posite rule prevails; and the court 
intimates that whether or not the 
rule may have been a wrong expres- 
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sion of the law, when established, it 
ought not now be departed from, 
‘for in matters of this kind it is 
not so important that the law 
should be rightly settled as that it 
should remain stable after it is set- 
tled.”’ 

The court defends the rule on the 
ground that it is the purpose of the 
Kentucky statute regulating nego- 
tiable paper to promote negotiation 
of paper of this character to facili- 
tate commercial transactions and 
obviate the necessity of the use of 
currency; and that it is in keeping 
with the purpose of the statute 
that he who puts out paper which 
is to pass in this way in commercial 
transactions should exercise due care 
for it is necessarily intended to be 
used in raising money; and the fair 
effect of the statute would be de- 
feated if a defense of alteration to a 
note, so carelessly executed as to 
permit of increasing the amount 
without possibility of detection from 
anything indicated on its face, were 
allowed against the paper in the 
hands of a bona fide holder. 

Neither Kentucky nor Kansas are, 
as yet, Negotiable Instruments Law 
states. Readers in states where such 
law is in force may be interested to 
inquire what provision that law 
makes to govern such a case. The 
answer is, no special provision is 
made as to liability in case of care- 
less execution, such as indicated in 
the cases we have been considering. 
The general rule of the law merchant 
was that a material alteration(such 
as of amount) avoided the instru- 
ment even in the hands of an inno- 
cent holder for value. The Negotia- 
ble Instruments Law enacts this 
rule, but modifies it to the extent 


LAW JOURNAL, 





of permitting a bona fide holder to 
recover on the instrument according 
to its original tenor. But this does 
not reach the case we are consider- 
ing, which raises the question 
whether careless execution by the 
maker, so as to permit of alteration 
not detectible, estops him from show- 
ing the alteration as against a bona 
fide holder and prevents the rule 
that alteration avoids an instru- 
ment from operating. The law on 
this particular point still remains in 
the field of judge-made, as distin- 
guished from statutory, rules; and 
should the Negotiable Instruments 
Law be enacted both in Kansas and 
Kentucky, the law of both states 
would still conflict on the question 
involved, as they do now, except 
that the law of Kansas would be 
changed to the extent of allowing re- 
covery by the purchasing bank, 
against the maker upon the instru- 
ment to the extent of the amount 
for which it was originally drawn. 


Oepeedes’e It was not so very long 
Verification ago that banks in New 
York and other states were abso- 
lutely at the mercy of the “ confi- 
dential clerk ’’ forger of checks; that 
is to say, the book-keeper or other 
clerk of a depositor, whose duties 
comprehended having checks cashed 
at the bank, and general charge of 
the depositor’s end of the bank ac- 
count. In numerous cases which 
came before the courts, this indi- 
vidual would forge checks of his 
employer, which would be cashed by 
the bank, and when returned by the 
bank as paid vouchers they would 
come into the possession of the 
same individual in the exercise of 
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his duty of verification; whereupon 
the forgeries would be covered up, 
and the way paved for new forger- 
ies—often a series of successive for- 
geries extending over a considerable 
period of time being perpetrated 
before final detection. The entire 
loss in these cases would be saddled 
on the banks by the courts. In 
paying the forged checks the bank 
had, of course, paid out its own 
money, and had no valid voucher 
with which to charge the amounts 
to its depositor, and the courts pro- 
ceeded on the theory that a deposi- 
tor owed his bank no duty to ex- 
amine returned vouchers with a view 
to detection of forgeries, hence the 
bank had no relief against the de- 
positor on the ground of breach of 
duty to it, the exercise of which by 
the depositor would have led to de- 
tection of the crime at an early 
stage, and prevented further loss by 


the payment of subsequent forged 
checks. 

The case or Weisser v. Denison", 
decided by the New York Court of 


Appeals in 1854, is illustrative of 
what was formerly held. Fro:n Feb- 
ruary 1848, to August 1849, a con- 
fidential clerk of a depositor had 
forged his signature to a number of 
successive checks which the bank had 
cashed. During this period, the bank 
book had been written up several 
times, and the forged checks returned 
as vwouchers. The same clerk ex- 
amined the account and reported it 
to his employer as correct. Several 
months after the last forgery, the 
depositor discovered the crime and 
notified the bank. The bank was 
held responsible. The court said that 
banks are presumed to know their 
10 N. Y., 68. 
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customers’ signatures and pay checks 
purporting to be drawn by them at 
their peril. The depositor, it said, 
owed the bank no duty which re- 
quired him to examine his pass book 
or vouchers with a view to detection 
of forgeries of his name. 

Now, this has been in a measure 
changed. In a case which the Chemi- 
cal National Bank of New York took 
up to the New York Court of Ap- 
peals last year,+ that court repu- 
diated its former view, and held 
as a main principle, that a bank de- 
positor does owe the bank the duty 
of exercising reasonable care to verify 
returned vouchers, for the purpose 
of detecting forgeries; and then pro- 
ceeded to define how this principle 
would operate, or be applied, to a 
case involving a series of forgeries of 
a depositor’s checks. 

The court pointed out that the 
depositor’s neglect of this duty, or 
failure to discover and notify the 
bank of forgeries, did not bind him 
as if the checks were genuine, or con- 
stitute a ratification, or estop him 
from asserting that the checks were 
forgeries, but his liability would be 
limited to the loss sustained by the 
bank in consequence of such neglect. 

Under this, it was held, the bank 
would not be relieved from liability 
for forged checks paid before the ac- 
count was balanced by the deposit- 
or’s subsequent failure to discover 
the forgery, unless thereby the bank 
had lost an opportunity to obtain 
restitution, but the bank would be 
relieved from responsibility for forged 
checks, paid after_the account was 
balanced, by reason of the depositor’s 
neglect to examine returned vouchers 


+ See full report in Banking Law Journal for 
July 1902 pp. 477; 483. 
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which would have disclosed the for- 
gery, in the absence of neglect on the 
part of the bank in paying the 
checks 

The significance of this in its ap- 
plication to that form of fraud which 
involves a series of forged checks, 
paid during an extended period, the 
first forgeries being covered up in the 
depositor’s office, and the forgeries 
being continued, is apparent. In- 
stead of, as formerly, the bank being 
the loser of the entire amount, it is, 
generally speaking, the loser of those 
payments only made before the ac- 
count is balanced; after that, like 
payments are the depositor’s loss, 
where he fails to detect the first 
forgeries, providing the bank has 
not, itself, been guilty of negligence 
in payingthechecks. [heentrustment 
of the duty of examination, by the 
depositor to his confidential clerk, 
who is the forger, does not relieve 
the depositor. The latter, the court 
held, is responsible for the manner 
in which the clerk performs his task. 

We see, then, the new and more 
equitable New York doctrine of res- 
ponsibility, as between bank and de. 
positor, where a series of forged 
checks have been paid—later checks 
having been paid, after the first have 
been returned as vouchers, and the 
crime has remained undetected. For 
all, except those paid before the first 
balancing of the account (and even 
those if the bank has lost opportu- 
nity of restitution, which it would 
have had if the forgery had been de- 
tected promptly upon return) the 
depositor, and not the bank, is the 
loser, providing the bank has not, 
itself, been negligent in payment of 
the checks. 

This negligence of the bank is an 
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important qualification of the rule 
of depositor’s liability; in what will 
it consist? 

There are three main forms of 
forgeries of, or upon, checks: (1) 
depositor’s signature; (2) raising 
of amount or other alteration on 
face; (3) forgery of payee’s indorse- 
ment. A_ confidential clerk may 
either forge the depositor’s signature; 
or raise or alter the face of the 
check; or forge the indorsement of 
a payee; and obtain payment by 
the bank. In the case before the 
New York Court of Appeals, the 
form of forgery perpetrated by the 
confidential clerk was alteration of 
the face of the instrument. Checks 
signed by the depositor payable to 
various creditors would be altered 
and made payable to ‘‘cash” and 
the amounts increased. The cash 
would be drawn from the bank, the 
bill would be paid for which the 
check was drawn, and the excess 
appropriated. Twenty four checks 
were thus paid between September, 
1897, and October, 1899. The 
court held the bank the loser for 
the first two of such checks, paid by 
it before the acconnt was balanced. 
The depositor was held the loser for 
the amount of the third, fourth and 
fifth checks, paid by the bank after 
the balancing of the account, in the 
payment of which the bank was not 
guilty of negligence. But it ap- 
peared that the sixth check had been 
so altered as to make it negligent 
for the bank to pay it without 
inquiry; and the court held that 
this negligence of the bank not only 
made it responsible for the amount 
of this particular check, but relieved 
the depusitor from responsibility for 
all the subsequent checks, which would 
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otherwise have been visited upon 
him by reason of his neglect of duty 
in examination of returned vouchers. 
The ruling of the court upon this 
point was as follows: ‘The negli- 
gence of a bank in paying to a clerk 
of a depositor a check which had 
plainly been altered by the substitu- 
tion of the word ‘cash’ for the name 
of the payee over an erasure, and 
on which the number of dollars had 
been written over an erasure, with- 
out making inquiries as to the 
reason or authority for the altera- 
tion, not only places upon the bank 
the responsibility for the loss there- 
by sustained, but contributes to the 
successful continuance of a series of 
similar forgeries by the clerk, so as 
to defeat the liability of the de- 
positor for loss to the bank from 
the payment of altered checks sub- 
sequent thereto, on the ground of 


his negligence in respect to the ex- 

amination of returned vouchers,” 
This illustrates the effect of the 

bank’s negligence, as held by the 


New York Court of Appeals: While 
the depositor’s failure to examine re- 
turned vouchers, and detect forgery 
upon a returned check will in the 
absence of the bank’s negligence, 
make him responsible to the bank 
for subsequent like forged checks 
paid by the bank without negligence, 
yet, if, thereafter, the bank is negli- 
gent in paying any one of the sub- 
sequent forged checks, the depositor 
will be relieved from the consequen- 
ces of his neglect of duty as to that 
check and all subsequent forgeries. 

This teaches the necessity of the 
greatest care and scrutiny on the 
part of the paying officers of banks 
in paying checks over the counter to 
the clerks of depositors. 
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Ordinarily, where there is nothing 
suspicious about a check, the pay- 
ment of a raised check, or upon the 
forgery of an indorsement, will be 
non-negligent. But the question 
arises, whether checks, bearing for- 
gery of a customer’s signature, will 
be placed in a different ciass. The 
rule of law is that a bank is bound 
to know the signature of its deposi- 
tor, and some courts have held it is 
negligence of the bank, per se, to 
mistake its depositor’s signature, 
and pay on a forgery. The Chemi- 
cal Bank case before the New York 
Court of Appeals, in which the re- 
sponsible duty of the depositor to 
examine returned vouchers is pro- 
claimed, involved no such question, 
as the customer’s signature upon all 
the checks was genuine; the forger- 
ies were upon the face, by raising of 
amounts and changing payee’s 
names to ‘‘cash.” It is unsettled, 
then, so far as New York is con- 
cerned, whether the beneficial appli- 
cation of this rule which makes de- 
positors responsible to banks for 
money paid on forgeries of their 
checks after the first of such forger- 
ies has been returned to the deposi- 
tor and remains undetected, will 
extend to those cases of “ confiden- 
tial clerk” forgeries, where the sig- 
nature of the customer, itself, is 
forged. It would seem but just that 
the rule should equally apply, for 
clerks, by long habit and familiarity 
with their employer’s signature, are 
often able to reproduce them so as 
to defy detection. 

But without entering into an ex- 
tended discussion of the justice of 
the application of the rule to such 
a case, or what the rule of the New 
York Court of Appeals is destined 
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to be upon the point, it is of inter- 
est to note that the St. Louis Court 
of Appeals have recently had just 
such a case before it, and have de- 
clared a rule of depositor’s respon- 
sibility to his banker for failure tu 
examine returned checks paid upon 
a forgery of his signature, making 
him chargeable for like forged checks 
paid by the bank without other 
negligence. We publish the decision 
in this number.* A_ confidential 
clerk of a corporation forged his 
employer’s signature to a check for 
$78, and received payment from the 
bank. The amount of this check the 
bank is held to lose. But after this 
check was returned as a voucher, 
the clerk forged nineteen other simi- 
lar checks which the bank paid to 
him during a period in which the 
pass-book had been balanced on 
several occasions; also one check 


where the officer’s written signature, 


under the stamped signature of the 
corporation was omitted. The trial 
court gave the bank judgment for 
the amount of these nineteen checks, 
upon the theory that the knowledge 
of the clerk of the first returned 
forged check was imputable to the 
depositor, and the latter’s failure to 
notify the bank estopped it to claim 
reparation for the subsequent for- 
geries. The St. Louis Court of Ap- 
peals holds this is an erroneous 
theory, and it sends the case back 
for a new trial, in accordance with 
the view of the law which it declares 
to be applicable. As to the pay- 
ment of the check without signature, 
the court holds this was negligence, 
per se, and the bank is the loser; 
but as to the other forged checks, 
except the first, the rule of liability 


* See page 109. 
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declared is similar to that an- 
nounced by the New York Court of 
Appeals—briefly, that if the bank 
was not guilty of negligence in pay- 
ing the forged checks, the depositor 
owed it the duty of examination of 
returned vouchers, and its failure of 
this duty makes it responsible to 
the bank, providing the bankcan show 
special damages as a result there- 
from. It is to be observed that the 
court makes no point that the mis- 
taking of the depositor’s signature, 
which the bank was _ presumably 
bound to know, was responsible neg- 
ligence on its part, and the inferenca 
drawn from the decision is that un- 
less the bank was negligent in other 
respects in the payment of the 
forged checks, the depositor’s neglect 
of duty in examining the first one 
on its return, makes such depositor 
responsible for the amounts of the 
subsequent forged checks paid by 
the bank without negligence. It may 
be further observed that if the rule 
of the New York Court of Appeals 
were to be applied, the depositor 
would be relieved from responsibility 
for all the forged checks, subsequent 
to the one paid without signature, 
on the ground that the negligence 
of the bank in paying this particu- 
lar check contributed to the contin- 
uance of the fraud. 

In conclusion, it may be remarked 
that the rules of law governing the 
respective responsibilities of banks 
and depositors in such cases have 
not yet reached the condition of an 
exact science. The law is slowly 
developing with the arising of new 
cases and the creation and applica- 
tion of new rules by the courts; old 
rules, where manifestly unjust and 
one-sided, are being superseded by 
new and more equitable decisions; 
and a system of law is being grad- 
ually worked out which, in the end, 
will record the triumph of equal and 
exact justice to all litigants. 





THE NEGOTIABLE INSTRUMENTS LAW. 


A COURSE OF STUDY 


OF THE 


NEGOTIABLE INSTRUMENTS LAW. 


Connecticut, July 15, 1897 
Colorado, July 19, 1897 
Florida, Aug. 4, 1897 
New York, Oct. 1, 1897 
Virginia, Mar. 3, 1898 
Maryland, Mar. 29, 1898 
Massachusetts, Jan. 1, 1899 


Oregon, Feb. 16, 1899 
North Dakota, March 7, 1899 
Nor. Carolina, March 8, 1899 
Washington, March 22, 1899 
Wisconsin, May 15, 1899 
Tennessee, May 16, 1899 
Rhode Island, July 1, 1899 


Utah, July 1, 1899 
Arizona, Sept. 1, 1901 
Pennsylvania, Sep. 2, 1901 
Dist. of C., Jan. 1, 1902 
New Jersey, Apl. 4, 1902 
Iowa, April 12, 1902 
Ohio, January I, 1903 


Commenced in June 1899 number 


NOTE.-—As enacted in New York, the Nego- 
tiable Instruments Law is divided into nineteen 
articles as follows: 


1. General Provisions (Sections 1—17) 

2. Negotiable Instruments: Form and _Inter- 
pretation (20—42) 

Consideration (50—55) 

Negotiation (60—8o) 

Rights of holder (go— 98) 

Liabilities of parties (110—119) 

Presentment for payment (130—148 

. Notice of dishonor (160—189) 

g. Discharge (200—206) 

10. Bills of exchange (210—215) 
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11. Acceptance (220—230) 

12. Presentment for acceptance (240 - 248) 

13. Protest (260—268) 

14. Acceptance for honor (280— 290) 

15. Payment for honor (300—306) 

16. Bills in a set (310—315) 

17. Promissory notes and checks (320—325) 
i8. Notes given for patent rights (330—}332) 
19. Laws repealed; When takes effect (340— 

341) 
The provisions of the law naturally fall under 
four general classifications: 
a. General Provisions. 
b. Negotiable Instruments in General. 
c. Bills of Exchange. 
d. Promissory Notes and Checks. 


The text of the law is the same in all the 
states (with some slight exceptions which will be 
noted) but the numbering of the sections, and in 
some states of the articles, is not uniform. There 
is, however, the same continuity of articles and 
text, except that in some instances “General 
Provisions” follow, instead of precede, the re- 
mainder of the act. By following this course of 
study with reference to the New York act, as 
above outlined, the reader in each state can apply 
the same to the law of his own state. 


— 


NEGOTIABLE INSTRUMENTS IN 
GENERAL. 

ARTICLE XII. PRESENTMENT OF BILLS OF 

EXCHANGE FOR ACCEPTANCE, 


(Continued. ) 


We come now to consider on what 
days presentment for acceptance of 
a bill of exchange may be made. 

$243. On what days presentment 
may be made.—A bill may be pre- 
sented for acceptance on any day 
on which negotiable instruments 
may be presented for payment under 
the provisions of section 132 and 
145 of this act. When Saturday is 
not otherwise a holiday, present- 
ment for acceptance may be made 
before twelve o’clock noon on that 
day. 

Section 132 provides that an in- 
strument must be presented for 
payment at a reasonable hour on a 
business day; and section 145 re- 
gulates the time of maturity, when 
the day an instrument is payable 
falls upon a Sunday or holiday; in 
such case making the instrument 
payable on the next succeeding 
business day. Section 145 further 
provides that instruments falling 
due on Saturday are to be presented 
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for payment on the next succeeding 
business day, except that instruments 
payable on demand may at the 
option of the holder, be presented 
for payment before 12 o’clock noon 
on Saturday, when that entire day 
is not a holiday. Section 145 (or 
the section that corresponds to it) 
of the Colorado act (in which state 
Saturday afternoons are only half 
holidays in June, July and August 
and in cities of 100,000 or more) 
differs from the foregoing, by pro- 
viding that instruments falling due 
on any day in any place where any 
part of such day is a holiday, are 
to be presented for payment on the 
next succeeding business day, except 
that instruments payable on de- 
mand may, at the option of the 
holder, be presented for payment 
during reasonable business hours on 
the part of such day which is not a 
holiday. In Wisconsin, where there 
is no half holiday legislation, the 
section corresponding to 145 of the 
New York act simply provides that 
instruments falling due on Sunday 
or holidays are payable on the suc- 
ceeding business day; and contains 
no provision as to presentment on 
half holidays. 

Therefore, section 243, now under 
consideration, which provides that 
bills may be presented for acceptance 
on any day on which negotiable in- 
struments may be presented for 
payment under the provisions of 
sections 132 and 145 means this: 

Presentment for acceptance may 
be made ata reasonable hour on a 
business day, not a Sunday or holi- 
day; and on a Saturday which is a 
half holiday, may be made before 
12 o’clock noon. In Colorado, the 
section which corresponds with 243 


provides as a substitute for its last 
sentence: ‘“‘When any day is in 
part a holiday, presentment for 
acceptance may be made during 
reasonable business hours of the 
part of such day which is not a 
holiday.”” And in Wisconsin, the 
last sentence is omitted altogether. 

$44. Presentment where time is 
insufficient.—Where the holder of a 
bill drawn payable elsewhere than 
at the place of business or residence 
of the drawee has not time with the 
exercise of reasonable diligence to 
present the bill for acceptance before 
presenting it for payment on the 
day thatit falls due, the delay 
caused by presenting the bill for 
acceptance before presenting it for 
payment is excused and does not 
discharge the drawers and indorsers. 


We have seen (sec. 240) that 
“presentment for acceptance must 
be made * * * 3, Where the bill 
is drawn payable elsewhere than at 
the residence or place of business of 
the drawee.” Suppose a bill drawn 
payable at a fixed day after date 
upon a drawee residing in one city 
is by its terms made payable ina 
distant city. The case may be such 
that the holder will not have time 
to first present the bill for accept- 
ance to the drawee in the city where 
he resides and then present it for 
payment on the day of maturity at 
the place where it is made payable. 
But it is incumbent on him to pre- 
sent the bill for acceptance. To 
cover such a case, section 244 pro- 
vides, as set forth above, that the 
delay is excused. 


§245. Where presentment is ex- 
cused.—Presentment for acceptance 
is excused and a bill may be treated 
as dishonored by non-acceptance in 
either of the following cases: 

1. Where the drawee is dead, or 
has absconded, or is a fictitious per- 
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son ora person not having capacity 
to contract by bill; 

2 Where after the exercise of rea- 
sonable diligence, presentment can- 
not be made; 

3. Where, although presentment 
has been irregular, acceptance has 
been refused on some other ground. 


We have already considered the 
cases in which a holder is required 
to present the bill for acceptance; 
the present section provides when 
such presentment is excused. 

Before the Act it was considered a 
doubtful point by the text-writers 
whether, when the drawee dies be- 
fore the bill is presented for accept- 
ance, his death operates as an ex- 
cuse for non-presentment for accept- 
ance. Some have said the bill 
should be presented to his personal 
representative. The provision of the 
Act that presentment for acceptance 
is excused where the drawee is dead, 
settles this doubtful point in accord- 
ance with common sense. The drawee 
leaves no one behind him with au- 
thority to accept. Even should the 
bill be accepted by the drawee’s per- 
sonal representative, this would not 
be according to its tenor, or one 
which the holder would be bound to 
accept; hence there is no reason 
why the holder should be required 
to present the bill in such case, to 
any one, for acceptance. 

Likewise where the drawee has ab- 
sconded, the holder is not obliged to 
follow him all over the earth to ob- 
tain his acceptance; presentment in 
such case is excused; and where the 
drawee is a fictitious person, or 
without capacity, situations are also 
presented where in the one case pre- 
sentment cannot be made, and, in 
the other,’ would be fruitless if 
made. 


Presentment for acceptance is also 
excused where after the exercise of 
reasonable diligence it cannot be 
made. This is analogous to the rule 
provided by section 142 as to pre- 
sentment for payment that ‘“ pre- 
sentment for payment is dispensed 
with (1) where after the exercise of 
reasonable diligence presentment as 
required by this act cannot be 
made.” 

What is, or is not, reasonable dili- 
gence is hard to define by any gen- 
eral statement; and the degree of 
diligence is not the same where an 
instrument is held to be presented 
for payment, and where one is held 
to be presented for acceptance. 
Greater diligence is required in the 
latter case. In a recent case in Ten- 
nessee* a notary held a foreign bill 
of exchange to be presented to the 
acceptor for payment on the day of 
maturity. Going to his usual place 
of business, in proper hours, and 
finding the doors closed, he was held 
justified—nothing further appearing 
—in protesting the bill for non-pay- 
ment without inquiry for the accep- 
tor at his residence, and without 
making further effort to find him. 
The court said: 

“We are content to take the view 
which holds further effort unneces- 
sary, as sound in principle and am- 
ply sustained by authority, and hold 
the presentment at the acceptor’s 
place of business sufficient where the 
notary finds such place closed, there 
being no explanation furnished as 
to why it was closed. It is the duty 
of the acceptor, who is_ the prin- 
cipal debtor, to provide for the 
payment of the bill; and if he is 


* Sulzbacher v. Bank of Charleston, 86 Tenn. 
201. 
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not in himself, and there is no one 
present to answer for him when the 
holder, through the notary, calls at 
his usual place of business, the bill 
may well be treated as dishonored 
and protested for non-payment. 
‘‘To so adjudge in a case of pre- 
sentment for payment is not to hold 
that the same would suffice where 
the presentment is for acceptance. 
The party is not under the same 
obligation to be at his usual place 
of business, or to have some one 
there to represent him, in the mat- 
ter of accepting drafts generally, 
that he is to provide for payment 
of bills already accepted, with the 
date of their maturity fixed. Due 
diligence might well require of the 
notary further efforts to find the 
party whose acceptance is desired.” 
The Act further provides that an 
irregularity in presentment is ex- 
cused, where acceptance has been re- 


fused on some other ground. This 
would probably cover the case where 
the holder did not actually exhibit 
the bill to the drawee. 

The remaining sections of Article 
XII provide the rules governing dis- 
honor by non-acceptance. 


$246. When dishonored by non- 
acceptance.—A bill is dishonored by 
non-acceptance : 

1. When it is duly presented for 
acceptance, and such an acceptance 
as is prescribed by this Act is re- 
fused or cannot be obtained; or 

2. When presentment for accept- 
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ance is excused and the bill is not 
accepted. 

$247. Duty of holder where bill 
not accepted.—Where a bill is duly 
presented for acceptance and is not 
accepted within the prescribe! time, 
the person presenting it must treat 
the bill as dishonored by non-accept- 
ance or he loses the right of recourse 
against the drawer and indorsers. 

$248. Rights of holder where not 
accepted.—When a bill is dishonored 
by non-acceptance, an immediate 
right of recourse against the draw- 
ers and indorsers accrues to the 
holder, and no presentment for pay- 
ment is necessary. 


These sections (1) define when the 
bill is dishonored by non-acceptance, 
(2) provide it to be the holder’s 
duty, immediately upon dishonor, 
to take the necessary steps to pre- 
serve recourse upon the drawer and 
indorsers, either by notice of dis- 
honor, or protest and notice of dis- 
honor as the case requires, and (3) 
provide that the holder, taking such 
steps, obtains an immediate right 
of recourse against such parties; 
and although the bill may be paya- 
ble at a fixed future time, and did 
not, in the first instance, legally re- 
quire presentment for acceptance, 
but only presentment for payment 
at maturity, yet, presentment for 
acceptance having been made and 
the bill dishonored, the holder is 
not obliged to wait until its matur- 
ity and present it again for pay- 
ment, but his right of recourse im- 
mediately accrues. 


next number.) 
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THE IDENTIFICATION 


OF PAYEES OF CHECKS AND DRAFTS. 


An inquiry into the law which determines the responsibility of one who 
indorses a check or draft to identify the payee who seeks to have it 
cashed or paid, and of one who merely introduces and represents 
the holder as the payee, without indorsing the instrument; together 
with a discussion of the right of a bank to require identification as a 


pre-requisite to payment. 


. Transaction stated. 


. Liability of identifying indorser to purchaser 
upon dishonor. 


3. Liability of identifying indorser to purchaser 
for genuineness of payee’s signature. 

. Liability of identifying indorser to purchaser 
for forgery on face of instrument. 


5. Accontrary New York case; effect of Nego- 
tiable Instruments Law. 


. Does identifying indorser warrant genuine- 
ness to paying drawee ? 


. Liability of verbal identifier. 


8. Check refused payment because of non- 
establishment of payee’s identity. 


1. TRANSACTION STATED. 


It is a matter of daily occurrence 
that the payee of a check or draft 
finds himself a stranger to the bank 
in a town or city where he desires 
to have the draft cashed, or to the 
bank upon which it is drawn and 
upon which he calls for payment. The 
practice in such cases is to procure 
identification by some _ responsible 
person known to the bank, generally 
one of its own customers or dealers. 
Satisfactory identification being made 
—the payee being introduced and 
verbally vouched for as being the 
person he represents himself to be— 
the bank, by way of precaution, 
generally requires the known res- 


ponsible person to sign his own 
name on the back of the instrument, 
and will then cash it as a purchaser, 
or pay it as drawee, as the case may 
be, handing over the money to the 
payee. Sometimes, however, the re- 
quirement of having the person who 
introduces and identifies the payee 


indorse the instrument, is omitted, 
and the money will be handed the 
payee on the mere verbal 
fication. 

It occasionally happens that a 


identi- 


check or draft, thus purchased, will 
be dishonored upon presentment to 
the drawee, for want of funds; and 
sometimes, where the check is either 
purchased by another bank or paid 
by the drawee, it will develop that 
the payee was an impostor and his 
signature a forgery; and, again, it 
may turn out that the check so 
negotiated or paid contained a 
forgery of the amount or other 
particular upon its face. 

The object of the following inquiry 
will be to ascertain, in all such cases, 
what are the rights of the bank 
which has purchased or paid the 
draft by way of recourse against the 
responsible person who has intro- 
duced and identified the payee, both 
in cases where he has himself in- 
dorsed the instrument and in cases 
where he has not. 
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2. LIABILITY OF IDENTIFYING [NDORSER TO 
PURCHASING BANK UPON DISHONOR. 

In cases where a genuine draft, 
cashed for a stranger-payee upon 
identification by a responsible person 
who has also signed it on the back 
under the name of the payee at the 
request of the bank, is dishonored 
upon presentment for payment, the 
identifier will be held liable as in- 
dorser, whenever the proper steps 
have been taken (/.¢, due demand 
and notice, and protest when legally 
necessary) to preserve his liability 
in that character. And he will be so 
liable, notwithstanding he did not 
know, when he signed his name, 
that he was doing more than vouch- 
ing for the identity of the payee, 
and even where the bank’s officer 
has verbally agreed with him that he 
is not to be held liable as indorser, 
the theory of the law being that a 
verbal agreement is inadmissible to 
change the import of a plain written 
contract. 

In the Massachusetts case of Pres- 
cott v. Caverly,* a draft had been 
drawn by Adams & Co. in Cali- 
fornia on themselves in Boston, 
payable to order of Adeline Hall, of 
Lowell, and indorsed byher. Caverly 
introduced the payee at the Prescott 
Bank, and signed his own name 
under her indorsement as payee, 
whereupon the bank cashed the 
draft. The draft was dishonored 
because of the failure of Adams & 
Co., and the bank thereupon sued 
Caverly as indorser. He offered to 
prove that before he signed this 
draft, he had invariably been told 
on presenting such drafts to the 
bank that “a signer on such drafts 


*7 Gray, 217. 
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was not to be held liable as indorser, 
but only as guaranteeing the payee's 
signature to be genuine, and to in- 
dicate the person to whom the 
money was to be paid out; and that 
the other banks in Lowell were 
accustomed to buy drafts with the 
same understanding.’’ But the court 
held that Caverly could not control 
his indorsement of the draft by parol 
evidence showing that he was not to 
be held liable as indorser. By plac- 
ing his name on the back of the 
draft before it was received by the 
bank, he entered into a contract 
with the holder in legal effect the 
same as if his whole liability had 
been written out in full over his 
signature. The draft was taken by 
the bank in due course of business 
before its dishonor. Caverly placed 
his name on it under that of the 
payee. This made him an indorser 
with all the incidents and liabilities 
of that relation, and he could not 
control them by verbal testimony. 
In the Indiana case of Stack v. 
Beach,* Beach went with one Wilson 
to the Prairie City Bank, of Terre 
Haute, for the purpose of identifying 
Wilson as the payee and holder of a 
bill of exchange. The bank’s officer 
requested Beach to write his name 
upon the back for the purpose of 
identifying Wilson, and Beach did so. 
The bill was dishonored, and Beach 
was sued as indorser. He contended 
that he never owned or had possess- 
ion of the bill, did not negotiate it, 
did not sign as maker, surety or 
indorser, and that the sole purpose 
for which he wrote his name on the 
back was to identify Wilson as the 
payee. He asserted that Wilson was 


*74 Ind. 571. 
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the identical person he represented 
himself to be, and that he was not 
requested to write his name as in- 
dorser by Wilson or anybody else, 
and that he was not informed nor 
did he understand that he was sign- 
ing as indorser. But the court held 
Beach liable as indorser; his contract 
of indorsement was a written one, 
and fully within the rule that parol 
evidence is not admissible for the 
purpose of modifying or contradict- 
ing written contracts. 

In a Dakota case,t a bank cashed 
a draft for one Henry Wolfe. One 
Mckee went to the bank for the pur- 
pose of identifying Wolfe, and, when 
Wolfe presented the draft, the cashier 
asked McKee to indorse it. McKee 
at first declined, but, upon the cash- 
ier’s statement that he only desired 
his name for the purpose of showing 
who identified Wolfe, and that he 
should not be held liable on the draft 
if he indorsed it, McKee did put his 
name upon the back. The draft was 
dishonored, andthecourt held McKee 
liable to the bank as an indorser. 
It said there was no ambiguity about 
the draft or indorsement which re- 
quired evidence to explain its mean- 
ing, nor was there any claim that it 
was indorsed through mistake, fraud 
or inadvertence. On the contrary, 
the draft was in usual form, and 
was indorsed by McKee unaccompa- 
nied by any words of explanation or 
limitation as to his liability thereon. 
He thereby made a contract with the 
bank which was absolute and une- 
quivocal on its face, and was to the 
effect that the draft was genuine and 
would be paid upon presentment at 
the time and place it was, by its 


+ Thompson, Receiver First National Bank vs, 
McKee, 5 Dak. 172 
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terms, made payable, or that, in de- 
fault thereof, he would himself pay it 
on demand. He will not be permit- 
ted to introduce evidence that he did 
not make such agreement, as parol 
evidence is inadmissible to vary, con- 
tradict orexplainan agreement which 
has been reduced to writing. 


3. LIABILITY OF IDENTIFYING INDORSER TO 
PURCHASING BANK FOR GENUINENESS 
OF PAYEE’S SIGNATURE. 

In the cases we have heretofore con- 
sidered the draft was genuine and the 
payee the right person, and the ques- 
tion arose, upon dishonor of thedraft, 
as to the liability of the identifying 
indorser for non-payment. We now 
approach cases where the person iden- 
tified as payee is not payee, and his 
signature a forgery. In such cases 
the courts have also held the identi- 
fying indorser liable as warrantor of 
the genuineness of the payee’s indorse- 
ment and the validity of his title. 

In a Kansas case,§ a bank in Colo- 
rado mailed a draft drawn upon a 
bank at Kansas City payable to order 
of ‘“‘W. W. Owens” to said Owens at 
Olathe, Kansas. By mistake the let- 
ter was placed in the post-office box 
of W. W. Owen, another person, at 
Olathe. He took the draft to the 
Johnson County Bank and asked to 
have it cashed. The cashier told 
Owen he must have some responsible 
person with whom the cashier was 
acquainted to identify him. Owen 
went out and returned with Cochran. 
Cochran said: “I know this man; 
his name is Will Owen,” and then 
stated how long he had known him, 
who Owen was, etc. The cashier 
then told Owen to indorse the draft, 
and then pushed the draft to Cochran, 


-§ Cochran v. Atchison, 27 Kan., 728. 
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and he wrote his name just below 
that of Owen. The draft was then 
cashed for Owen and collected of the 
drawee ; and afterwards the Johnson 
County Bank made the amount good 
to the right W. W. Owens, and sued 
Cochran, as indorser, for the amount 
paid the false payee. Cochran con- 
tended he was not liable as indorser ; 
that, if indorser, he was not liable, 
as the bill was paid on presentation ; 
that he was not liable for the money 
paid to the false payee, as he received 
no benefit from it; that he went to 
the bank merely to identify Owen, 
and, at the cashier’s request, wrote 
his name on the back for the purpose 
of identifying Owen ; that he had no 
interest in the bill; did not negotiate 
it, and was not informed and did not 
understand that he was signing as 
indorser. But the court held that 
all these contentions were untenable. 
Cochran’s contract was a written 
one, and he became liable to all its 
terms; he assumed all the obliga- 
tions and liabilities of an indorser of 
negotiable paper. Byindorsing under 
Owen, he warranted the genuineness 
of the prior indorsement and that 
he had a valid title thereto; this 
engagement not being fulfilled he is 
liable upon his indorsement without 
demand and notice. 

The following case came before the 
court of appeals of Missouri.* Mrs. 
Eliza May, who formerly lived in 
New Haven, Conn., and had $1,200 
on deposit in the Mechanics Bank, 
of New Haven, subject to check, re- 
moved to St. Louis, Mo., in January, 
1896, and took up her residence at 
4109 Finney Avenue. Shortly after 
her arrival she forwarded her deposit 





* Rossi v. National Bank of Commerce, 71 
Mo. App. 570. 
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book to New Haven to be balanced 
and returned, but did not give her 
house number. In due time the bank 
mailed the book, showing balance 
and cancelled checks, addressed to 
““Mrs. Eliza May, St. Louis, Mo.” 
It happened that another Mrs. Eliza 
May lived in St. Louis at the north- 
west corner of Fifteenth and Market 
Streets, having lived there over eight 
years, and being well-known to the 
tradesmen of the locality, among 
others, S. D. Rossi, of 1501 Market 
Street, with whom she had traded 
a number of years. The mail pack- 
age from the New Haven bank was 
delivered to this last-named Mrs. 
Eliza May, who wired to New Haven 
as follows: 

“St. Louis, Mo., Jan. 23, 1896. 
Cashier Mechanics Bank, New Haven, 

Conn. 

Sir:—Yours received. Kindly send 
me nine hundred and seventy-five 
dollars and seventy-fivecents. Waive 
identification. Mrs. Eliza May.” 


She also circulated the rumor, so 
that it came to the knowledge of 
Rossi, that she was expecting a large 
remittance from the East. Upon 
receipt of the telegram, the Mechanics 
Bank mailed its draft for the amount, 
drawn upon a New York bank, pay- 
able to order of Mrs. Eliza May, with 
a letter of transmittal, which was 
likewise delivered by the postal 
officials to the wrong Mrs. May. At 
her request, Rossi met her at the 
National Bank of Commerce, St. 
Louis, where she explained that she 
desired to have the draft cashed. 
The assistant cashier asked Rossi if 
“he knew the lady,’’ and he answered 
“yes, from about six to eight years.” 
At the bank officer’s direction, Mrs. 
May indorsed the draft, and then 
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Rossi was told he would have to 
indorse his name underneath, which 
he did. At Rossi’s request, the 
money was not paid Mrs. May until 
the draft was sent East to see if it 
was good. Upon advice of collection, 
the amount was paid over to her, 
and she was seen no more. Rossi 
kept an account with the National 
Bank of Commerce and, when the 
facts came out, the amount was 
charged to his account. In the re- 
sulting lawsuit, the court held him 
liable. His indorsement, it was de- 
clared, was a warranty to the St. 
Louis bank that the woman present- 
ing the draft was entitled to its pro- 
ceeds—a warranty that the antece- 
dent indorsement made by Mrs. 
Eliza May was that of the payee in 
the draft; and he was liable to the 
bank for breach of this warranty. 


4. LIABILITY OF IDENTIFYING INDORSER TO 
PURCHASING BANK FOR FORGERY ON 
FACE OF INSTRUMENT. 

In the cases last above cited, the 
payee’s signature was forged, and 
the identifying indorser was held 
liable as a warrantor of genuineness. 
The principle of these cases would 
equally apply to a case of forgery on 
the face of the instrument. Suppose, 
for example, the payee receives a 
check for $25, which he fraudulently 
raises to $250; and, as part of the 
process of identifying the payee, the 
identifier likewise signs his name, 
under that of the payee, on the back 
of the instrument, which is thereupon 
cashed by a bank. The theory of 
liability being, not that the indorser 
on identification simply warrants 
that the payee is the person he rep- 
resents himself to be, but that he 
incurs allthe liabilities of an indorser, 
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the same as if he was himself nego- 
tiating the instrument by indorse- 
ment as its owner, this warrantor 
liability as an indorser would extend, 
not only to the genuineness of the 
antecedent signatures, but of the in- 
strument itself. 


5- A CONTRARY NEW YORK CASE; EFFECT OF 
NEGOTIABLE INSTRUMENTS LAW. 

In the State of New York alone, 
contrary to decisions cited from other 
jurisdictions, has it been held that 
an indorser on identification is not 
a warrantor of genuineness to the 
purchaser of a forged instrument 
from the payee.* 

In a case which came before the 
Court of Appeals in 18+1, it appeared 
that a draft drawn by a New Jersey 
bank upon a New York bank for $25, 
came to the hands of a stranger, who 
raised the amount, altered the date, 
and changed the name of the payee. 
The stranger indorsed the draft as 
payee, and it was purchased from 
him by the Susquehanna Valley Bank 
after a Mr. Pickering had accompa- 
nied him to the bank and put his 
name underneath that of the payee 
as indorser. The draft was paid by 
the drawee, but the money was re- 
funded on discovery of the forgery. 
The bank then sued Loomis, repre- 
senting the estate of Pickering, de- 
ceased, upon the indorsement. 

The court held that Pickering’s 
liability, as accommodation indorser, 
was limited to an engagement topay, 
after due demand and notice of 
dishonor, and did not extend to a 
warranty of the genuineness of the 
instrument itself. The bank, it said, 
knew that Pickering was an accom- 


*Susquehanna Valley Bank v. Loomis, 85 
Py’. ¥.. Bae 
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modation indorser, and -the fact of 
the forgery was not presumed to be 
within the knowledge of Pickering 
and not of the bank. The court 
pointed out that it was not denied 
that the person for whose accom- 
modation Pickering indorsed the 
draft, was the payee appearing upon 
its face at the time, and there was 
no finding that the payee’s name as 
indorser was forged. Reviewing the 
New York cases upon the subject of 
an indorser’s warranty, the court 
made an attempt to limit their 
application to a warranty of the 
genuineness of prior indorsements, 
and not of the instrument itself, and 
furthermore said that “none of 


these authorities apply to the case 
of an accommodation indorser who 
neither owned nor held the paper 
nor received the money sued for.” 
Without further examination of this 
case of Susquehanna Bank v. Loomis, 


what is the present law of New York 
upon the subject of inquiry? Speak- 
ing, first, of a general indorser (not 
for accommodation or identification) 
the rule has been established by a 
line of cases in the New York Court 
of Appeals that an indorser con- 
tracts with a subsequent holder for 
value, that the instrument, as well as 
preceding indorsements are genuine, 
and that he has a clear title thereto. 
The rule is thus stated in the recent 
case of Lennon v. Grauer,* wherein 
the cases which support it are cited. 
And the Negotiable Instruments Law, 
. enacted in 1897, provides (section 
116) that every indorser who in- 
dorses without qualification war- 
rents to all subsequent holders in 
due course that the instrument is 
genuine and in all respects what it 
*159 N. Y. 435. 
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purports to be; that he has a good 
title to it; that all prior parties 
had capacity to contract; that the 
instrument is at the time of his in- 
dorsement valid and subsisting; and, 
in addition, he engages that the 
instrument will be paid on due pre- 
sentment, and if dishonored, and the 
necessary proceedings on dishonor 
taken, he will pay it. 

The liability of a general indorser, 
therefore, comprehends, in addition 
to an engagement to pay upon dis- 
honor, a warranty of genuineness of 
the entire instrument. 

What does the Act provide as to 
the liability of one, not a regular 
indorser, who indorses his name 
under that of the payee, for accom- 
modation, or identification? Section 
114 provides that “‘ where a personnot 
otherwise a party to an instrument, 
places thereon his signature in blank 
before delivery, he is liable as in- 
dorser in accordance with the follow- 
ing rules * * * 3. If he signs for 
the accommodation of the payee, he 
is liable to all parties subsequent to 
the payee.” 

In view of this, there can hardly 
be a question that the rule that an 
accommodation indorser, after the 
payee, does not warrant the genuine- 
ness of the instrument to a_ subse- 
quent purchaser from the payee, is 
overturned and superseded by the 
rule provided by the Act, that such 
an irregular signer is liable ‘‘as in- 
dorser,’’ and every indorser warrants 
genuineness. In further confirmation 
of this, the Act contains a provision 
expressly defining the liability of an 
accommodation party. Section 55 
provides that ‘‘an accommodation 
party is one who has signed the in- 
strument as maker, drawer, acceptor 
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or indorser, without receiving value 
therefor, and for the purpose of 
lending his name to some other per- 
son. Such a person is liable on the 
instrument to a holder for value, 
notwithstanding such holder, at the 
time of taking the instrument, knew 
him to be only an accommodation 
party.” 

It would seem clear, therefore, that 
in New York and other Negotiable 
Instrument Law states, as well as 
in other states governed by the doc- 
trines set forth in the cases from 
Kansas and Missouri, above cited, 
that one who signs his name on the 
back of a check or draft, under the 
payee, to identify the latter to a bank 
which contemplates purchasing the 
instrument from the payee, incurs 
the liabilities of an indorser, which 
include not only a warranty of the 
genuineness of the payee’s signature, 
but of the instrument itself. 


6. DOES IDENTIFYING INDORSER WARRANT 
GENUINENESS TO PAYING DRAWEE * 


The instances are, no doubt, very 
frequent where the payee of a check 
presents it for payment directly to 
the bank upon which it is drawn, 
and, requested or required to estab- 
lish his identity before receiving the 
money, calls in some customer or 
other responsible person known to 
the bank, who puts his own name on 
the back of the instrument. Suppose, 
in such a case, the purported is not 
the real payee, or that the check has 
been raised or otherwise altered, so 
that the payment is not a valid 
charge against the drawer. Is there 
any liability, as warrantor to the 
drawee, arising from the signature 
of the identifying indorser? So far 
as the identity of the payee is con- 
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cerned, the identifier would generally 
be held liable for a false, or mistaken, 
identification, irrespective of the sig- 
nature, but not so for forgery of 
amount or other alteration on the 
face of the instrument; and, in this 
view, the question becomes of im- 
portance. 

In an article which we published in 
the Journa. for January, we discussed 
at some length whether a general in- 
dorser, who receives payment from a 
drawee, warrants genuineness, or 
whether such a warranty only extends 
to a purchaser, as distinguished from 
the payor, of a negotiable instru- 
ment. The doctrine of the Supreme 
Court of Massachusetts was pointed 
out that an indorser’s warranty of 
genuineness extends to subsequent 
indorsees for value only, and does 
not include the drawee who pays the 
draft, and this seems to be the rule 
fairly deducible from the language of 
the Negotiable Instruments Law that 
the warranty of an indorser extends 
to all ‘‘holders in due course,’’ which 
term describes a purchaser, but not 
the payor. To the contrary, we cited 
a few cases where indorsers were held 
liable to drawees, as warrantors of 
genuineness, but showed that, in 
most cases where drawees had paid 
forged drafts to indorsers who col- 
lected them, the right of recovery was 
based, not on indorser’s warranty, 
but on the obligation to refund 
money received without considera- 
tion, paid under mistake. 

We have been unable to find a case 
where an indorser for identification 
has been held liable to a paying 
drawee, as a warrantor of genuine- 
ness, the few cases involving the 
liability of that class of indorser 
having arisen in cases where the in- 
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strument was purchased by a bank, 
as distinguished from being paid by 
a drawee. 

The law upon this question is not 
in a satisfactory condition of clear- 
ness. As the identifying indorser 
does not himself receive the money 
from the drawee, he incurs no liability 
on the theory of an obligation to 
refund money received without con- 
sideration; and, unless he can be 
held liable as indorser, the drawee 
would have no recourse against him 
upon the instrument. To be safe in 
such a situation, the paying drawee 
should exact some express warranty 
from the identifier, sufficient in terms 
to vouch, not only that the person 
identified is the payee, but that the in- 
strument is genuine in other respects. 


= 


7: LIABILITY OF VERBAL IDENTIFIER. 


Often, a payee seeking to obtain 
money from a bank upon a check or 
draft, either by way of purchase or 
payment, is introduced or identified 
by a responsible person, and the 
money is obtained without the lat- 
ter’s indorsement. 

The test as to the recourse of the 
bank against the identifier in a 
given case, will be, whether he has 
falsely stated a fact, relied upon by 
the bank to its injury, so as to 
incur liability in an action for deceit, 
or has merely expressed some opinion 
in regard to the payee, or the check 
which he holds, not amounting to a 
positive statement of a materal 
fact.* 

Suppose, for example, the identifier 
goes into a bank with the payee of 
a check, and says: “ This is Mr. So- 
and-So; I have known him for five 


*See Homer v. Perkins, 124 Mass. 431. 


years; he wants to get a check 
cashed; he is all right.”” The bank 
cashes the check, but payment is re- 
fused for want of funds. In this 
case there is nothing to hold the 
identifier upon. Or, even if the check 
was a forgery, and the payee knew 
it to be such, there is nothing more 
than a mere expression of opinion by 
the identifier concerning the general 
standing of the payee, in which he 
was mistaken. 

Suppose, again, that the person 
holding the check, while of the same 
name as the payee, is not the real 
payee of the check, but a fraudulent 
possessor. Even here, we think the 
identifer has made no misrepresenta- 
tion. He has told the bank this is 
Mr. So-and-So who wants to get a 
check cashed. This is the truth, and 
we do not think it amounts to a 
representation that the person intro- 
duced is the payee named in the 
check and entitled to receive the 
money. But if a check is payable to 
Smith, and Jones forges the name 
of Smith as payee, and is identified 
at the bank as Smith, either ignor- 
nantly or wilfully, we think in such 
case, the identifer would be liable in 
an action of deceit. 


The supreme court of Colorado . 


had before it, in 1891, such a case 
of false identification of payee* and 
held the identifier responsible to the 
bank, although the latter was ignor- 
ant of the falsity of his identifica- 
tion at the time it was made. A 
check had been drawn by a Chicago 
upon a Denver bank payable to John 
Phillipe. Another man obtained pos- 
session of it, forged the payee’s name, 
and was identified as Phillipe at the 
* Lahay v. City Nat. Bank, 4 B. J. 179. 
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bank of payment by one Lahay, 
known to the bank, which thereupon 
paid overthemoney. Lahay thought 
the man was Phillipe at the time. 
The bank was compelled to pay the 
amount a second time to the true 
payee, and the court compelled 
Lahay to make the amount good to 
the bank. The court said that Lahay 
stated as of his own knowledge that 
the impostor was Phillipe, for the 
express purpose of inducing the bank 
to pay over the money. The bank, 
relying upon such representation, did 
pay the money to the impostor, sup- 
posing him to be the payee entitled 
to receive it. The representations 
were, in fact, false, and damages 
were sustained thereby. Every ele- 
ment necessary to a recovery in an 
action of deceit was here made out. 
8. CHECK REFUSED PAYMENT BECAUSE OF NON 
ESTABLISHMENT OF PAYEE’S IDENTITY. 


In the foregoing, we have consid- 
ered the rules of law governing the 
liability of one, who, either by in- 
dorsement or verbally, identifies the 
payee of a check to a purchasing or 
a paying bank. 

A further question, of the utmost 
practical importance, concerns, on 
the one hand, the right of a bank 
upon which a check is drawn to re- 
quire the payee who presents it over 
the counter to establish his identity 
before paying over the money, and, 
on the other, the right of. a payee, 
who refuses to establish his identity, 
but demands the money at once, to 
protest the check for non-payment, 
where payment is refused for this 
reason alone. 

A bank which pays a check toa 
wrong payee, upon a forgery of the 
true payee’s indorsement, loses the 
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amount, hence it is not only good 
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banking policy, but sound common 
sense, that the bank should, as it 
invariably does, require a payee who 
is a stranger to satisfactorily prove 
his identity before paying him the 
money, and refuse payment if the 
stranger refuses, or fails, to estab- 
lish his identity. 

In most cases, however, payees 
of checks, being more anxious for 
cash than for law-suits, comply with 
this reasonable and necessary re- 
quirement; but, occasionally, there 
comes up the case of Mr. Stubborn 
Mule, payee of a check, who insists 
upon spot cash without identity— 
not even certification will satisfy him 
—or of Mr. Hasty Departure, payee, 
who, having to catch a train or 
steamer in an hour, says he has no 
time or opportunity to have himself 
identified, and it must be payment 
or protest instanter. 

What are the payee’s legal rights 
and what is the bank’s duty in such 
a situation? 

Certain remarks by English judges 
in a case which arose in England 
about half a century ago* seem to 
be all there is in the way of law ju- 
dicially expressed upon the subject, 
to which may be added uniform cus- 
tom to refuse payment to a non- 
identified payee. In the case referred 
to, the drawees of a bill of ex- 
change, upon which the indorsement 
of the payee was forged, accepted 
it, payable at their bankers in 
London. The bankers paid the bill 
to the party presenting it upon the 
forged indorsement. The bankers 
were not permitted to charge the 
amount to their customers. The 

* Roberts v. Tucker, 4 Eng. Law & Eq. 
Rep. 236. 








92 THE BANKING 


following argument was made on 
behalf of the bankers. 

“‘ Bills come to a banker’s with in- 
dorsements on them from all parts 
of the world; the banker must pay 
the bill on the very day on which 
it is presented, or declare whether 
the bill is dishonored or not. It is 
impossible within the space of one 
day for the banker to ascertain the 
genuineness of the indorsements; and 
yet, if he do not pay on the day, the 
bill is dishonored, and he is liable to 
an action at the suit of the customer 
if the bill is genuine.’’ (Citing cases 
in which a banker is held liable to a 
customer for dishonoring his checks). 

To this argument the judges re 
plied : 

“‘Maule, J. Notwithstanding those 
cases, I conceive that, if a bill were 
presented to a banker by a stranger, 
with an indorsement on it of a per- 
son necessary to make out the title, 
but unknown to the banker, the ban- 
ker would be justified in refusing to 
pay at once. 

“Parke, B. Probably in such a 
case the obligation would be to pay 
in a reasonable time.” 

In England, shortly after this case, 
the necessity of identification was 
obviated by a statute under which 
payment by a banker to a “pur- 
ported” payee, was valid. 

But, in this country, the bank which 
pays to a false payee, on a forged 
indorsement, is the loser, hence the 
necessity for satisfactory identifica- 
tion before making payment. 

Based on the foregoing remarks of 
Judges Maule and Parke, Mr. Daniel, 
in his work on Negotiable Instru- 
ments, states the following rule: 
“The bank, it is conceived, would be 
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entitled to a reasonable time to as- 
certain the genuineness of the indors- 
er’s signature before paying a check 
drawn payable to a certain person 
or order” (Section 1571; and again 
at Section 1618). 

It is to be regretted that the rules 
of law governing the respective rights 
of banks, and of payees, in cases of 
this kind, have not been established 
with greater precision and definite- 
ness for the guidance of banks and 
holders of checks; but our law con- 
sists of a body of rules—judicial and 
statutory—which have had their 
origin in disputed questions sub- 
mitted to the courts for decision, in 
the determination of which custom 
and common sense have had great 
weight; and until some case arises, 
growing out of a check, refused pay- 
ment because of non-establishment 
of identity, in which a judicial rule 
will be promulgated for guidance, we 
are left to form conclusions, based 
upon the customs and practices of 
banks and a general knowledge of 
the rules of the law merchaut. 

Concerning the rights and duties 
of the bank, where a stranger pre 
sents a check for payment, claiming 
to be the payee, but refuses or is 
unable to prove his identity satisfac- 
torily, we believe the courts will 
hold the bank is justified in refusing 
payment until the payee’s identity 
is established. In such cases the 
bank often offers to certify the check, 
as a way out of the dilemma; but 
where this is not offered, or is re- 
fused by the payee, and payment is 
refused because of non-establishment 
of identity, the courts will doubtless 
legalize the reasonable customs of 
the banks in refusing payment. 
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Except in three or four, or, possi- 
bly, one-half dozen, states of the 
Union, the holder of a check has no 
right of action against the bank upon 
which it is drawn until the bank 
certifies it. The bank is answerable 
for refusing to pay a check to its 
depositor alone. The courts give a 
right of action to a depositor whose 
check has been wrongfully dishon- 
ored by the bank, when there are 
funds in the bank to meet it, for 
damages for injury to the deposi- 
tor’s credit. But there has never 
yet been decided a case—and prob- 
ably never will be—where damages 
have been awarded a_ depositor 
against his banker who has refused 
payment of a check, in the exercise 
of reasonable precautions, because 
the payee is a stranger, unknown 
to the bank. In such a case the 
check is not ‘‘ dishonored,’’ in the 
sense that the depositor’s honor, 
and credit, have been injured, al- 
though its payment has been refused. 

Concerning the rights of a payee 
of a check, who demands its imme- 
diate payment, and refuses to estab- 
lish his identity, or to allow the 
bank a reasonable period in which 
to do so, or to accept the bank’s 
certification, if tendered, we believe 
he is entitled to at once cause the 
check to be protested, where pay- 
ment is refused, and to bring suit 
upon the obligation. In no case has 
it yet been decided that the fact of 
his being a stranger limits or post- 
pones his legal right to immediate 
payment, or to immediate steps 
upon non-payment. But, except in 
the few states referred to, his right 
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of action is against the depositor 
alone. A bank is under no obliga- 
tion to the holder of a check until 
it is certified, and, whether its refusal 
of payment is justified or unjustified, 
in a given case, the holder has no 
right of action against it. 

The practical outcome of the situ- 
ation surrounding the identification 
of a stranger as payee of a check is 
this: No bank will pay a check to 
a stranger without satisfactory iden- 
tification, which, in the large major- 
ity of cases, the stranger willingly 
provides, or else accepts certification; 
and, in the comparatively few cases 
where the stranger will neither pro- 
vide identification nor accept certi- 
fication, but protests the check for 
non-payment, the bank is legally 
safe from disastrous consequences, 
for (except in a few states) being 
answerable only to its depositor, no 
court would make it pay damages 
to the latter under such circum- 
stances. 

The above is true of all Negotia- 
ble Instrument Law states, and 
most of the others. In the few 
states where a check constitutes an 
assignment of the deposit to the 
payee before certification, and the 
bank is liable to the holder of an 
unaccepted check, the practice would 
be different. Upon presentation of 
the check by a stranger, who refused 
to be identified and who refused to 
accept certification, the bank would, 
of course, not risk payment to a 
stranger, but could set apart the 
amount called for by the check un- 
til such time as the holder‘s iden- 
tity was satisfactorily established. 
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THE PURCHASE OF DRAFTS WITH BILLS OF LADING. 


The doctrine of the Court of Civil Appeals, Third District, Texas, in 
the well-known case of Landa v. Lattin that a bank which purchases 
a draft with bill of lading for goods, warrants the goods to the drawee 
from whom it receives payment of the draft, limited by the Court of Civil 
Appeals, Fifth District, so as not to apply to a bank collecting such 
draft as agent, and further, inferentially disapproved. 


The shipment of agricultural or 
manufactured products by sellers to 
buyers in different parts of the 
country is facilitated by the banks, 
which purchase or take for collection, 
from sellers, drafts on the buyers, 
with bills of lading attached, and 
surrender the documents to the 
buyers upon receiving payment of 
the drafts. 

In the year 1898 the banks were 
startled by a new doctrine, declared 
and enforced as law by the Court of 
Civil Appeals of Texas, Third Dis- 
trict, which, through Chief Justice 
Fisher in the case of Landa v. 
Lattin, held that banks, which pur- 
chase drafts with bills of lading, 
succeed, not only to the rights of 
the shipper, but assume all his 
liabilities under the contract of ship- 
ment; so that if the goods are de- 
ficient in quantity, defective in 
quality or otherwise not according 
to contract, the bank which has 
received payment of the draft from 
the drawee and surrended the bill of 
lading is liable in damages to him, 
in exactly the same way as if it was 
the original seller and shipper.* 

In the case in which this doctrine 
was applied, wheat had been shipped 
by a Kansas seller to a Texas buyer, 
and a draft for the price, with bill 

* Landa v. Lattin, Banking L. J. Nov. 1¢98. 


of lading attached, had been drawn 
upon the Texas buyer made payable 
to a Kansas bank. The Kansas 
bank gave the drawer credit for the 
amount, less customary exchange, 
thereby becoming a purchaser of the 
draft, and forwarded the documents 
to a bank in Texas, which received 
payment from the drawee, upon 
surrender of the draft and bill of 
lading. The wheat shipped proved 
defective in quality. The drawee 
thereupon brought an action against 
the drawer of the draft, and the 
bank which had purchased it. The 
court, under the doctrine above 
stated, held not only the drawer of 
the draft, who was the original seller 
and shipper of the wheat, liable for 
breach of warranty but also the 
Kansas bank which had purchased 
the draft from the drawer and col- 
lected it, through other banks, from 
the drawee, holding that such bank 
was equally an owner, seller and 
warrantor of the wheat to the pur- 
chasing drawee. 

Knowledge of this decision becom- 
ing general, banks in Texas and in 
other states, engaged in the business 
of advancing cash to sellers of wheat, 
corn and other commodities, and 
taking drafts upon the buyers with 
bill of lading attached, which were 
subsequently collected of the drawees, 
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devised forms of notices, disavowing 
all responsibility for breach of ship- 
per’s warranty, which it became the 
general practice to stamp upon the 
forwarded documents as a measure 
of protection. 

Notwithstanding the decision in 
Landa v. Lattin was not a declara- 
tion of law by the highest tribunal 
in Texas, the Supreme Court of the 
State, but only by the Court of 
Civil Appeals in one of the five 
Appellate Districts, the Third, it 
found immediate favor in North 
Carolina, where, in a similar case, 
its reasoning and ruling were, in the 
year 1899, adopted t+ and applied by 
the Supreme Court of the State. 

In 1901, the identical transaction 
came before the Supreme Court of 
Iowa,} but this court disapproved 
and repudiated this anti-commercial 
doctrine. The Iowa court held: a 


bank which purchases a draft with 
a bill of lading attached, and collects 
the amount from the drawee, is not 
a warrantor of the goods for the 


price of which the draft is drawn, 
and not liable to refund the whole 
or any portion of the amount col- 
lected to such drawee, where the 
goods are defective. But, still later, 
in June, 1902, the Supreme Court 
of Mississippi quoted with approval 
and applied the doctrine of the 
Texas and North Carolina cases to 
a case before it, where a buyer in 
Mississippi had paid a draft for a 
consignment of corn from a seller in 
Arkansas, part of which was not 
shipped and part of which was de- 
fective in quality, holding that a 

t Finch v. Gregg, 126 N. C. 176. 

| Tolerton v. Anglo-California Bank, BANK- 
ING LAW JOURNAL, March, I9go1. 


Russel v. Smith Grain Co; BANKING LAW 
JOURNAL, SEPTEMBER, 1902. 
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bank in Little Rock which had pur- 
chased the draft and bill of lading 
from the seller was placed, as to 
the buyer, in the exact situation in 
which its assignor stood and was 
bound to comply with all the terms 
of the contract betweee buyer and 
seller. 

The spread of this new doctrine as 
law beyond the Third Appellate Dis- 
trict of Texas into the States of 
North Carolina and Mississippi, led 
us to prepare (in the interest of 
banks which have draft and bill of 
lading transactions with drawees in 
the states named, so that such 
banks might know the laws under 
which they were dealing and govern 
themselves accordingly) a compre- 
hensive article upon the _ subject, 
which will be found published in the 
JournaL for September, 1902. In 
that article we stated the nature of 
thetransaction, examined thoroughly 
the decision in Landa v. Lattin, dis- 
cussed its reasoning and exposed its 
fallacy, showing it to be contrary to 
all precedent, but that, nevertheless, 
it had the force of law where declared; 
included a reference to the North 
Carolina and Mississippi cases affirm- 
ing, and the lowa case repudiating, 
the doctrine; and also published 
various forms of notices disavowing 
responsibility in use by banks as 
measures of protection. 

It now remains to publish certain 
additional information, by way of 
supplement to our article of Sep- 
tember last, indicating the latest 
judicial developments in connection 
with this very practical banking 
subject. What we now bring to the 
attention of our readers are two 
decisions, both by the Court of Civil 
Appeals of Texas, in the Fifth Dis- 
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trict, rendered through Chief Justice 
Rainey, involving transactions similar 
to that of Ladna v. Lattin, except 
that the bank collecting from the 
drawee and sought to be held liable 
as warrantor of the goods, was a 
collecting agent and not an owner 
of the draft. In these cases the doc- 
trine that the bank receiving pay- 
ment of the draft warrants the 
goods, is held not to apply where 
the bank is only a collecting agent, 
and, what is more important, the 
views expressed by the court lead to 
the very strong inference that if a 
case identical with Landa v. Lattin 
was brought before it, wherein the 
bank collecting the draft and sur- 
rendering the bill of lading to the 
drawee, was actually owner of the 
draft by purchase from the drawer, 
the.doctrine of that case would be 
disapproved. If this should trans- 


pire, the third Appellate District of 


Texas would support the doctrine, 
while the fifth district would deny 
it and a situation would be presen- 
ted which would require the decision 
of the Supreme Court to settle the 
law for the entire State. 

We will now briefly state these two 
cases. The first is Commerce Mill- 
ing & Grain Co. v. Morris & Par- 
ker, et al, recently decided by the 
fifth district, civil appeals, Texas.t 

This decision has not heretofore 
been published in the Journal. The 
firm of Morris & Parker contracted 
with the Commerce Milling and 
Grain Company to furnish it with a 
quantity of wheat at 62 cents a 
bushel. The wheat was shipped by 
railroad to Commerce, Texas, and 
the seller drew on the Commerce 
Milling and Grain Company a draft 


+3 Texas Court Reporter, 739. 
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for the price, made payable to the 
First National Bank, to which bills 
of lading were attached. The First 
National Bank forwarded the docu- 
ments to a bank at Commerce for 
collection. Part of the wheat was 
inspected, and claimed to be dam- 
aged, and the Milling Company paid 
75 per cent. of the draft —fterward, 
the Milling Company, claiming that 
the wheat was much worse damaged 
than it had supposed, so that it 
could use only a small portion 
thereof, sued to recover of Morris & 
Parker, the original sellers, and of 
the First National Bank, the payee 
of the draft, the difference between 
the value of the wheat and the 
amount the Milling Company had 
paid for it. Morris & Parker recon- 
vened for the 25 per cent. still unpaid. 
A judgment was rendered in favor 
of defendants, Morris & Parker, 
and the First National Bank, in 
which Morris & Parker were awarded 
the 25 per cent. not paid by the 
Milling Company. For certain errors 
of the trial court this judgment is 
reversed, so far as Morris & Parker 
are concerned, but affirmed as to 
the First National Bank. The court, 
through Rainey, Chief Justice, said: 

“‘ The real issue between the Mill- 
ing Company and Morris & Parker 
is the difference between the value of 
the wheat delivered and that con- 
tracted for. The difference is the 
measure of recovery 

‘““The evidence in our opinion 
shows that the bank (First Nat- 
ional Bank, payee) received the 
checks for collection and no liability 
attached to it in favor of the Mill- 
ng Company for a failure, if any, 
of the wheat being such as con- 
tracted for. For the breach of the 
warranty the Milling Company's 
recourse is against Morris & Parker 
(citing) Tolerton v. Bank, 84N. W. 
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lep. 930. The judgment is reversed 
as to Morris & Parker, and affirmed 
in all other respects.” 

The facts of this case are almost 
identical with those of Landa v. 
Lattin. In both, the seller of wheat 
drew a draft for the price upon the 
buyer, made payable to a bank in 
his locality, to which was attached 
the bill of lading, and the payee 
bank collected the draft, through 
other banks, of the drawee; and the 
drawee afterwards, claiming the 
wheat damaged, sued the seller and 
the payee bank for breach of war- 
ranty. The only difference is this: 
in the Landa case the payee bank 
had given the drawer credit for the 
draft and was held to be a pur- 
chaser and owner of goods, as well 
as draft. Being owner, the court of 
civil appeals, third district, held it 
liable as warrantor of the goods. In 
the present case, instead of the 
a purchaser and 


payee bank being 
owner of the draft, the court of civil 


appeals, fifth district, says ‘“‘ the 
evidence, in our opinion, shows that 
the bank received the checks for col- 
lection and no liability attached to 
it’’ for breach of warranty; and 
further that the recourse of the Mill- 
ing Company, for breach of war- 
ranty, “‘is against Morris & Par- 
ker,’’ the sellers and shippers, and it 
cites for its support the Iowa case 
of Tolerton v. Bank. 

This language of the Appellate 
Court for the Fifth Texas District is 
pregnant with significance of disap- 
proval of the doctrine of the Appel- 
late Court for the Third District in 
Landa v. Lattin. It does not di- 
rectly disapprove or repudiate that 
doctrine for the Fifth District, but 
relieves the bank which took the 
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draft from the shipper, as payee, 
from warrantor liability on the 
ground that the evidence showed it 
received it ‘ for collection’ as agent, 
and not owner, notwithstanding it 
was the payee of the draft, and it 
further cites the Iowa case of Toler- 
ton v. Bank in support of its state- 
ment that the recourse of the 
drawee-buyer, is against the drawer- 
seller, which case, as we have seen, 
expressly disapproves the doctrine 
of Landa v. Lattin, and holds that 
the bank, purchasing the draft from 
the drawer-seller, and thereby be- 
coming owner thereof, is not liable 
as such owner, as warrantor of the 
goods, to the drawee-buyer, from 
whom it has received payment. 

The published record in the Mill- 
ing Company case does not disclose 
whether or not the Milling Company 
knew that the payee bank was col- 
lecting agent, and not owner, from 
anything on the face of the draft or 
outside of it; hence the precise 
ground upon which the bank was 
declared, as to the drawee, to be a 
collecting agent does not appear. 
But, irrespective of this, it is very 
clearly to be inferred from the lan- 
guage of this decision that the doc- 
trine of Landa v. Lattin is not 
looked upon with favor. 

The second case to which we have 
reference, also decided by the same 
court, will be found published in this 
number.{ A seller of cornin Kansas 
shipped it to a buyer in Texas and 
drew a draft on the buyer, payable 
to a Kansas bank, for the price, 
with bill of lading attached. The 
payee indorsed the draft to a Mis- 
souri bank, which in turn indorsed 


t Gregory v. Sturgis National Bank, Texas 
Court of Civil Appeals, Fifth District, p. 102. 
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it ‘‘ Pay any bank or banker or or- 
der’’ and forwarded the draft toa 
bank in Texas, which collected the 
amount from the drawee. After- 
wards, the drawee, claiming short 
delivery, brought suit for breach of 
warranty. In this case the drawee- 
buyer, claiming damages under the 
doctrine of Landa v. Lattin, did 
not even bring his action against 
the seller in Kansas, the Kansas 
bank to which the draft was made 
payable, or the Missouri bank to 
which it was indorsed, but contented 
himself with bringing an action 
against the Texas bank, in his own 
locality, to which bank the draft 
had been sent for collection under 
the indorsement “ Pay any bank, or 
banker, or order.”’ 

His action is dismissed, the Court, 
through Chief Justice Rainey, using 
the following language: 

‘“‘The indorsements on the draft 
paid by appellants (drawee-buyer) 
to the Sturgis National Bank ( Texas 
bank collector) show that the said 
bank held the draft for collection, or, 
at least, were sufficient to put appel- 
lants on inquiry as to the bank's 
ownership of same. The appellee 
bank, holding the draft for collection, 
is not liable to appellants on account 
of the breach, if any, of their con- 
tract with the Hutchinson Feed and 
Grain Company (Kansas drawer- 
seller). (Citing) Grain Co- v. Morris, 
3 Tex. Ct. Rep. 739. The allega- 
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tions of plaintiffs’ (drawee-buyer’s) 
petition do not bring this case with- 
in the rule announced in the case of 
Landa v. Lattin, upon which appel- 
lants rely in support of their posi- 
tion, and that case has gone further 
than any case of which we have 
knowledge.”’ 

In conclusion, therefore, these two 
recent decisions from the Court of 
Civil Appeals, Fifth District, Texas, 
hold that the doctrine of the Court 
of Civil Appeals, Third District, in 
Landa v. Lattin, that a bank which 
purchases a draft, with bill of lading, 
for goods, warrants the goods to the 
drawee from whom it receives pay- 
ment of the draft, does not apply 
where the bank, receiving payment 
of the draft, holds it as agent for 
collection, and not as owner; and, 
further, they justify the inference that 
even in a case, identical with Landa 
v. Lattin, wherein the bank collects 
the draft as owner, the Fifth District 
Appellate Court will not apply that 
doctrine, but will follow the decision, 
based on sound reasoning, of the 
Supreme Court of Iowa in Tolerton 
v. Bank, that a bank purchaser of 
a draft, with bill of lading attached, 
is not liable on a warranty, made 
by its assignor, of the goods repre- 
sented by the bill of lading, to the 
drawee of the draft, buyer of the 
goods, who has paid the draft there- 
for to such purchasing bank. 








LEGAL DECISIONS. 


BANKING LAW. 


Nase Department embraces all the newly decided cases of importance to bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein, will be furnished on application. 


NOTE SIGNED BY TRUSTEE. 


Personal liability—Section 39 of the Negotiable Instruments Law construed, 


Megowan et al v. Peterson, New York Court of Appeals, December 9, 1902. 


One Peterson was appointed by the 
creditors of an insolvent building firm as 
agent and trustee to take charge of its 
assets, close up its existing contracts and 
business, and distribute the property. 
Peterson bought certain lumber from one 
of the creditors of the firm, and gave his 
note, signed “ Peterson, trustee,” the note 
not disclosing his principal. 

In an action by the payees to hold 
Peterson personally liable as maker, it is 
held: 

1. Under sec. 39 of the Negotiable In- 
struments Law, which provides:—“Where 
the instrument contains, or a person adds 
to his signature words indicating that he 
signs for or on behalf of a principal, or 
in a representative capacity, he is not 
liable on the instrument if he was duly 
authorized ; but the mere addition of 
words describing him as an agent, or as 
filling a representative character, without 
disclosing his principal, does not exempt 
him from personal liability,’”— Peterson, 
who did not disclose that he was acting 
for creditors of an insolvent firm on the 
face of the note, would be personally liable 
to the payees unless he could show that, 
at the time of delivery, he disclosed the 
fact that the consideration was for the 
creditors of the firm, and that he gave 
the note as trustee for them. 

2. While as to an innocent purchaser 
for value, the maker, not disclosing his 
representative character on the face of 
the note, would be personally liable; as 


to the payee, section 39 did not change 
the common law rule that, “as between 
the original parties and those having 
notice of the facts relied on as constitu- 
ting a defense, the consideration and the 
conditions under which the note was de- 
livered may be shown.” 

3. The maker having submitted evi- 
dence that the note given was for lumber 
purchased for the benefit of the assigned 
estate, and that the payees agreed to 
accept his note in his representative 
capacity therefor, and the payees having 
controverted this by testimony that they 
did not know the purpose for which the 
lumber was purchased, and did not agree 
to accept the maker’s note as trustee for 
benefit of creditors in payment therefor, 
this raised a question of fact necessary 
for the trial court to submit to the jury. 

4. The trial court having dismissed the 
complaint on the ground that no cause of 
action had been established by the payees 
against the maker personally, and refused 
to submit the above controverted question 
of fact to the jury, the judgment in the 
maker’s favor is reversed, and a new trial 
granted. 


Appeal from Supreme Court, Appellate 
Division, Second Department. 


Action by James Megowan and others 
against Charles G. Peterson. Judgment 
for defendant was affirmed by the Appel- 
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late Division, and plaintiffs appeal. 
versed. 


Re- 


HaicutT, J. This action was brought 
to recover of the defendant personally the 
amount of a promissory note, of which the 
following is a copy : 


$693. 19. Brooklyn, Dec. 28, 1899. 
Three months after date I promise to 
pay to the order of C. Stevens Co. six 
hundred and ninety-three 19-100 dollars 
at Kings County Bank, of Brooklyn, value 
received. Due March 28, 1900. 
Charles G. Peterson, Trustee. 


The plaintiffs were co-partners doing 
business under the firm name of C. Stevens 
Company; and upon the trial, to estab- 
lish their cause of action, introduced the 
note in question in evidence, the signa- 
ture being admitted, and then rested. 

The defendant, in order to establish 
his defense, then introduced in evidence 
testimony tending to show that, on the 
4th day of December, 1899, the surviving 
member of the firm of Johnson & Peterson 
called a meeting of the creditors of the 
firm, and at such meeting the creditors 
assembled, executed a paper by which 
“we, the undersigned creditors of Johnson 
& Peterson, hereby agree to and with each 
other, and for the purpose of liquidating 
the business of Johnson & Peterson and 
the completion of the contracts of said 
firm, do hereby appoint Charles G. Peter- 
son as sole agent and trustee for the 
benefit of all creditors to assume control 
and management of said business, hereby 
ratifying each and every act of said agent 
in the premises by him done or to be 
done; and we severally agree to forbear 
the prosecution and collection of our re- 
spective claims against said firm.” Then 
followed the signatures of the creditors, 
among which is that of the plaintiff's firm, 
“C, Stevens Co.” This was followed by 
another paper of the same character, upon 
which appear the signatures of other 
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creditors who were not present at the 
meeting. Thereupon, and at the same 
meeting, another paper was drawn and 
executed by Johnson, the surviving mem- 
ber of the firm, by which, in consideration 
of $1, the receipt of which he admitted, 
he bargained and sold, granted and con- 
veyed, unto Charles G. Peterson, as trus- 
tee for the creditors of Johnson & Peter- 
son, his successors and assigns, all the 
stock in trade, goods, merchandise, effects 
and property of every description belong- 
ing to or owned by the said partnership 
of Johnson and Peterson, wherever the 
same may be, together with all debts, 
choses in action and sums of money due 
and owing to said firm. 

He then produced oral testimony tend- 
ing to show that he entered upon the dis- 
charge of his duties as such trustee, and 
undertook the completion of certain build- 
ings which Johnson & Peterson had con- 
tracted to construct, and for that purpose 
purchased lumber of these plaintiffs under 
the express agreement that they would 
accept in payment therefor his promissory 
note as such trustee, and that the note in 
suit was given in payment for such lumber. 

This latter testimony was controverted 
by the plaintiffs, who testified that they 
did not know the purpose for which the 
lumber was purchased, and did not agree 
with him to accept his note as trustee for 
the benefit of the creditors in payment 
therefor. 

At the conclusion of the evidence, the 
Court, upon application of the defendant's 
counsel, dismissed the complaint upon 
the ground that no cause of action had 
been established against the defendant, 
the plaintiffs asking for leave to go to the 
jury upon the controverted fact as to 
whether the plaintiffs gave credit to the 
defendant in his representative capacity 
or as an individual. An exception was 
taken by the plaintiffs to the direction of 
a verdict by the court. 
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The negotiable instruments law (Laws 
1897, c. 612, § 39) provides as follows : 

“ Where the instrument contains, or a 
person adds to his signature words indi- 
cating that he signs for or on behalf of a 
principal, or in a representative capacity, 
he is not liable on the instrument if he 
was duly authorized ; but the mere addi- 
tion of words describing him as an agent, 
or as filling a representative character, 
without disclosing his principal, does not 
exempt him from personal liability.” 


In this case, as we have seen, the de- 
fendant signed the note and then added 
to his signature the word “trustee.” He 
did not, in the instrument itself, disclose 
the fact that he was trustee for the cred- 
itors of Johnson & Peterson, so that, un- 
der the provisions of this statute, he would 
become personally liable upon the note, 
unless he could show that, at the time of 
the delivery of the note to the plaintiffs, 
he disclosed the fact that the considera- 
tion for which the note was given was for 
the benefit of the creditors of Johnson 


& Peterson, and that he gave the note as 
the trustee for such creditors. 


It is contended on behalf of the plain- 
tiffs that his representative character must 
be disclosed upon the face of the note. 
This may be so in so far as innocent pur- 
chasers for value are concerned, but as to 
the payees named in the note we think a 
different rule prevails. 

In the case of Bank v. Wallis, 150 N.Y. 
455, the action was upon a promissory 
note signed by Wallis, who added to his 
signature ‘‘ President,” and by Smith, 
who added to his signature ‘‘ Treasurer.” 
They were in fact president and treasurer 
of the Wallis Iron Works, a corporation, 
and the note was issued as an obligation 
of the corporation, and was discounted 
by the plaintiff bank. It was held that 
the plaintiff was entitled to recover upon 
the ground that the representative char- 
acters of the defendants were not dis- 
closed to the bank at the time that it dis- 
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counted the paper. Andrews, C. J. in 
delivering the opinion of the court, said 
with reference thereto: ‘‘It may be ad- 
mitted that if the bank, when it discounted 
the paper, was informed or knew that the 
note was issued by the corporation, and 
was intended to create only a corporate 
liability, it could not be enforced against 
the defendants as individuals, who, by 
mistake had executed it in such form 
as to make it on its face their own note, 
and not that of the corporation. But, 
according to the rules governing com- 
mercial paper, nothing short of notice, 
express or implied, brought home to the 
bank at the time of the discount that the 
note was issued as the note of the cor- 
poration and was not intended to bind 
the defendants, could defeat its remedy 
against the parties actually liable thereon 
as promisors.”’ 

We do not understand that the statute 
to which we have alluded was designed to 
change the common-law rule in this re- 
gard, which is to the effect that, as between 
the original parties and those having 
notice of the facts relied upon as con- 
stituting a defense, the consideration and 
the conditions under which the note was 
delivered may be shown. Benton v. 
Martin, 52 N. Y. 570, 574; Bookstaver v. 
Jayne, 60 N. Y. 146; Juillard v. Chaffee, 
g2 N. Y. 529, 534; Reynolds v. Robinson, 
110 N. Y. 654; Baird v. Baird, 145 N. Y. 
659, 664; Blewitt v. Boorum, 142 N. Y. 
357; Schmittler v. Simon, 114 N. Y. 176; 
Higgins v. Ridgway, 153 N. Y. 130. 

It is further contended on behalf of the 
plaintiffs that they are now entitled to 
judgment, for the reason that the answer 
does not allege all of the facts necessary 
to constitute a defense. The case, how- 
ever, was not tried upon that theory, and 
the plaintiffs did not, upon the trial, ask 
for any direction of a verdict. If the 
answer of the defendant is defective, the 
question should have been raised in the 
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trial court, where an opportunity to 
amend might have been given if it was 
found wanting in any material allegation. 
The trial court appears to have been of 
the opinion that the plaintiffs, by sign- 
ing the paper selecting the defendant to 
liquidate the business of Johnson & 
Peterson, constituted him their agent, 
and that therefore he could not be held 
personally liable. We think this paper 
must be read in connection with that 
executed by Johnson, and, reading the 
two together, the intent of the parties is 
made reasonably clear. Johnson, the sur- 
viving member of the firm of Johnson & 
Peterson, called a meeting of the credit- 
ors, and gave them the privilege of select- 
ing the person who should take charge of 
the assets of the firm, carry on the bus- 
iness so far as it was necessary to close 
up existing contracts and then distribute 
the property. The creditors selected the 
defendant, and then Johnson conveyed 
all the property of the firm to him as 
trustee for the creditors, thereby vesting 
the title to the property in him as such 
trustee. We think, therefore, that, not- 
withstanding the fact that the word 
“agent’’ is used in the paper signed by 
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the creditors, under the latter instrument 
the defendant became a trustee for the 
creditors, and that it was in such char- 
acter that he took possession of the 
property and undertook the liquidation 
of the assigned estate. 

The evidence submitted on behalf of 
the defendant, tending to show that the 
lumber for which the note was given was 
purchased for the benefit of the assigned 
estate, and that the plaintiffs agreed to 
accept his note in his representative 
capacity therefor, having been contro- 
verted by the testimony of the plaintiffs, 
a question of fact arose, which it became 
necessary for the trial court to submit to 
the jury. It was, therefore, error to re- 
fuse the plaintiffs’ request to go to the 
jury upon this question of fact and to 
direct a verdict in favor of the de- 


fendant. 
The judgment should be reversed, 


and a new trial granted, with costs to 
abide the event. 


PARKER, C. J., and GRAY, BARTLETT, 
MARTIN, VANN, and WERNER, JJ.,concur. 


Judgment reversed, etc. 


LADING. 


Draft for corn with bill of lading—Regular indorsement by payee bank to second 
bank, and by latter to third bank, “ Pay any bank or banker or order ’—Effect of 
indorsements—Non-liability of third bank to drawee for breach of warranty, after 


receiving payment. 


Gregory et al v. Sturgis National Bank, Court of Civil Appeals of Texas, December 
13, 1902. 


A seller of corn in Kansas shipped same 
to the buyer in Texas, and drew a draft 
on the buyer, payable to a Kansas bank, 
with bill of lading attached. The payee 
indorsed the draft to a Missouri bank, 
which in turn indorsed it ‘* Pay any bank 
or banker or order,” and forwarded the 
draft to a bank in Texas, which collected 
the amount from the drawee. 


In an action by the drawee against the 
Texas bank to recover on an alleged 
breach of contract, 

Held, the indorsements on the draft 
show that the Texas bank held it for col- 
lection, or, at least, were sufficient to put 
the drawee on inquiry as to the bank's 
ownership of the same ; hence the Texas 
bank is not liable, as owner, for a breach 
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of warranty, within the rule announced in 
Landa v. Lattin, decided by the Texas 
Court of Civil Appeals in 1898 (published 
in the BANKING Law JouRNAL, Novem- 
ber, 1898). 


Appeal from Hill county court; L. C. 
Hill, Judge. 


Action by W. G. Gregory and another 
against the Sturgis National Bank. From 
a judgment in favor of defendant, plain- 
tiffs appeal. Affirmed. 


Rainey, C. J. The petition of appel- 
lants, who brought this suit, alleged that 
W. G. Gregory and T. C. Gregory, part- 
ners doing business under the firm name 
and style of Hillsboro Brokerage Company, 
hereinafter called “ plaintiffs,” complain- 
ing of the Sturgis National Bank, a bank- 
ing institution chartered and existing 
under and by virtue of the laws of the 
United States of America, hereinafter 
styled ‘‘ defendant,” represent that plain- 
tiffs reside in Hill county, Tex., and that 


the defendant has its office and place of 
business in Hillsboro, Hill county, Tex., 
with T. G. Hawkins as its president and 
C. A. Sullenberger as its cashier, both of 


whom reside in Hill county, Tex. For 
cause of action and grounds of relief 
plaintiffs represent to the court the follow- 
ing facts: 

‘* That before and at the date of the 
transactions hereinafter mentioned plain- 
tiffs were, and are now, brokerage mer- 
chants, doing business in Hillsboro, Tex., 
buying and selling meats, grain, and other 
merchandise on commission, as well as 
for profit in the sale of goods, over and 
above cost to the plaintiffs. That,on or 
about the 2d day of August, A. D. 1go1, 
vlaintiffs contracted for the purchase of 
a carload of mixed corn from the Hutch- 
inson Feed & Grain Company of Hutch- 
inson, Kansas, plaintiffs contracting and 
agreeing to pay for said corn the sum of 
63 cents per bushel delivered in Hillsboro. 
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That, having agreed upon the purchase 
and sale of said corn, the Hutchinson 
Feed & Grain Company loaded freight 
car No. 12,641 of the Atchison, Topeka 
& Santa Fe Railway Company at Deer 
Creek, Oklahoma Territory, with corn, 
and shipped same to plaintiffs to Hills- 
boro, Texas, as containing 754 bushels of 
mixed corn, and at the same time drew its 
draft on plaintiffs in the sum of $359.20 
in favor of the State Exchange Bank of 
Hutchinson, Kansas, and attached the 
bill of lading as well as invoice thereto; 
said draft being as follows: 


The Hutchinson Feed & Grain Com- 
pany, Buyers and Shippers of Grain and 
Feed. No. . 

Hutchinson, Kansas, 8, 2, 1901. 

Pay to the order of the State Exchange 
Bank, $359.02 (three hundred and fifty 
nine and o2-100 dollars). 

The Hutchinson Feed & Grain Co. 
per . 
To Hillsboro Brokerage Company, Hills- 
boro, Texas. 

Attached to said draft being the follow- 
ing notice: ‘If this draft is not paid on 
presentation, please protest, and notify 
the State Exchange Bank of Hutchinson, 
Kansas, by wire.’ 

The said invoice attached to said draft 
is as follows (omitting the business card 
of the Hutchinson Feed & Grain Com- 
pany and other notations thereon, not per- 
taining to said invoice): 

Car No. 12,641, A. T. 
Hutchinson, Kansas, 8, 2, 1901. 
Hillsboro Brokerage Company, Hills- 
boro, Texas. 
Bought of the Hutchinson Feed & Grain 
Company. 
754 bu. mxd. corn at 63c 
Less freight charges from Deer 


$359.02 
Draft, $359 02 


‘* Plaintiffs charge: That on or about 
the 9th day of August, A. D. 1901, said 
draft was presented to plaintiffs for pay- 


Freight guaranteed. 
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ment by the defendant, the Sturgis Nat- 
ional Bank, and that at said time said 
bill of lading and said invoice were at- 
tached to said draft, and said draft was 
indorsed as follows: 


“ Pay to order of American National 
Bank, Kansas City, Mo. State Exchange 
Bank, Hutchinson, Kansas, F. W. Cooter, 
Cashier. 


Also: 


Pay any bank or banker or order August 
6th, rg0r. American National Bank, 
Kansas City, Mo., G. B. Gray, Cashier. 


That under and by virtue of the last- 
named indorsement, the same being a 
general indorsement in blank, the Sturgis 
National Bank, as holder thereof, was, in 
so far as plaintiffs were concerned, the 
owner and holder thereof, as well as the 
owner of the corn for which said draft 
was drawn, and that plaintiffs, relying 
upon the truthfulness of the invoice 
attached to said draft as hereinbefore 
alleged, paid to said defendant said sum 
of $359.02 and thereupon defendant de- 
livered to plaintiffs said draft, bill of lad- 
ing, and invoice attached thereto, where- 
by plaintiffs became in law purchasers 
from said defendant, as the seller thereof, 
of 754 bushels of corn, and for which 
amount of corn, as being contained in 
said car No. 12,641, A. T., plaintiffs in 
fact paid said defendants 63 cents per 
bushel, namely, $475.02, less freight char- 
ges of $116; net amount paid to bank 
being $359.02. Plaintiffs further allege 
that as freight on said car of corn they 
had to and did pay the sum of $116 to 
the agent of the St. Louis & Southwestern 
Railway Co. at Hillsboro, Texas, on or 
about the——-day of August, A. D. 1901, 
being at the rate of 27 cents per hundred- 
weight. Plaintiffs allege that they received 
said car of corn from the local agent of 
the St. Louis & S. W. Ry. Co. at Hills- 
boro, Texas, on or about the day of 
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August, A. D. 1901, and that they pro- 
ceeded thereafter to unload and weigh 
said corn as the same was unloaded from 
said car, and that said car did not in truth 
and in fact contain 754 bushels, but oaly 
contained in truth and in fact 4754 bush- 
els of corn, said car being short 278} 
bushels, namely, 15,588 pounds of corn, 
for which plaintiffs paid the defendants 
63 cents per bushel, namely, the sum of 
$175 45. Plaintiffs further allege that on 
said 15,588 pounds of corn that was not 
contained in said car they paid freight at 
the rate of 27 cents per hundredweight, 
amounting to $42.87. 

Whereby said defendant, the Sturgis 
National Bank, has become liable and 
promised fo plaintiffs said sum of $175.45 
for said 278} bushels of corn for which 
plaintiffs paid defendant as hereinbefore 
alleged, but which was not delivered by 
said defendant to plaintiffs; and, further, 
to pay said sum of $42.87 freight charges 
paid by plaintiffs on said 15,588 pounds 
ef corn as being contained in said car, 
which in truth and in fact was not so con- 
tained, together with 6 per cent. interest 
thereon from the goth day of August, 
A. D. 1901, being on or about the date 
that said sums of money were paid by 
plaintiffs. That, although often requested 
so to do, the defendant has failed and 
refused to pay said sums of money, or any 
part thereof, to plaintiffs’ damage $500. 

Wherefore plaintiffs pray that defendant 
be cited in terms of law to appear and 
answer herein, and that on hearing hereof 
they recover judgment against defendant 
for their debt, interest, and costs of suit, 
and for such other and further relief at 
law or in equity that they may be entitled 
to on proof of the facts herein alleged.” 

Defendant interposed a general demur- 
rer, which was sustained. Plaintiffs re- 
fusing to amend, judgment was rendered 
for defendant, and plaintiffs have ap- 
pealed. 
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We are of the opinion that the demurrer 
was properly sustained. The indorse- 
ments on the draft paid by appellants to 
the Sturgis National Bank as set out in 
plaintiffs’ petition show that said bank 
held the draft for collection, or, at least, 
were sufficient to put appellants on inquiry 
as to the bank’s ownership of same. The 
appellee bank, holding the draft for col- 
lection, is not liable to appellants on ac- 
count of the breach, if any, of their con- 


105 


tract with the Hutchinson Feed & Grain 
Company. Grain Co. v. Morris (Civ. 
App.) 3 Tex. Ct. Rep. 739. The allega- 
tions of plaintiffs’ petition do not bring 
this case within the rule announced in the 
case of Landa v, Lattin (Tex. Civ. App.) 
46 S. W. 48, upon which appellants rely in 
support of their position, and that case 
has gone further than any case of which 
we have knowledge. 
The judgment is affirmed. 


ALTERATION OF NOTE. 


A note drawn for “ 


to sé 
full recovery from maker. 


five hundred = 
twenty-five hundred and fifty dollars” —Innocent purchaser — Right of 


_ dollars” altered by the holder 


Hackett v. First National Bank, of Louisville, Court of Appeals of Kentucky, Decem- 
ber 2, 1902. 


One Clark drew up a negotiable note 
for ‘‘five hundred” dollars, leaving a 
space before and after the “ five hundred,” 


and asked Hackett to sign it as surety. 


Hackett signed the note. Clark then 
fraudulently altered it to “twenty-five 
hundred and fifty” dollars, nothing on 
the face of the note indicating the altera- 
tion. Clark then discounted the note with 
the First National Bank, of Louisville, 
which was a bona fide purchaser for value. 
In an action by the bank against Hackett 
on the note, 

Held (Guffy, C. J., dissenting) : 

“ Hackett is liable to the bank for the 
full amount, $2,550.” 


Appeal from circuit court, 
county, common pleas division. 


Jefferson 


Action by the First National Bank 
against J. L. Hackett. Judgment for 
plaintiff, and defendantappeals. Affirmed. 


Hosson, J. Joseph Clark applied to 
the appellant, J. L. Hackett, to go his 
surety on a note for $500, payable at the 
American National Bank of Louisville, 
Ky. Hackett agreed to doso, and signed 


the note drawn by Clark for $500, but 
there was a space left in the note before 
the words ‘ five hundred ” and after them, 
and Clark filled up the first space with 
the word “twenty” and the other with 
the words “and fifty,” so as to make the 
note read as one for $2,550. There was 
nothing on the face of the instrument to 
indicate the alteration, and Clark then 
discounted the note in this condition to 
appellee, the First National Bank of 
Louisville, who paid him the money on it 
without notice of its infirmity. The facts 
being undisputed, the court properly held 
that there was nothing to submit to the 
jury, as simply a question of law was 
raised as to the legal effect of the con- 
ceded facts. It is argued that there was 
enough on the face of the note to put 
the bank on notice, but, after a careful 
examination of the instrument, we are of 
opinion that this position cannot be 
maintained. 

In Blakey v. Johnson, 13 Bush, 197, it 
was held, following Woolfolk v. Bank, 10 
Bush, 514, that, where the drawer of a 
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bill of exchange or the maker of a nego- 
tiable note has himself, by careless execu- 
tion of the instrument, left room for in- 
sertion to be made without exciting the 
suspicions of a careful man, he will be 
liable upon it to a bona fide holder with- 
out notice, when the opportunity which 
‘he afforded has been embraced, and the 
instrument filled up with a larger amount 
than it bore when he signed it, on the 
principle that he invited the public to 
receive it; and should bear the loss, 
rather than an innocent purchaser. This 
case was approved in Newell v. Bank, 13 
Ky. Law Rep. 775, and in Bank v. Halde- 
man (Ky.) 58 S. W. 587, as stating the 
rule of law correctly. Although the 
question here raised was not presented 
in either of these cases, they at least 
evidence the acquiescence of the court in 
the rule that had been laid down. 

It is earnestly argued for appellant that 
the great weight of authority is the other 
way, and that these cases should be over- 
ruled. It is also urged that the question 
was really not presented in Blakey v. 
Johnson, but in fact the judgment turns 
on this question alone, and no other was 
discussed by the court. 

The rule so declared is sustained by 
cases in Pennsylvania, Illinois, Missouri, 
and Alabama. Brown v. Reed, 79 Pa. 
370; Yocum v. Smith, 63 Ill. 321; Bank 
v. Armstrong, 62 Mo. 59; Isnard v. 
Torres, ro La. Ann. 103; Young v. Leh- 
man, Durr & Co., 63 Ala. 519. 

The decision has remained the law of 
the state for a quarter of a century. In 
the meantime business has been adjusted 
to it, and under the principle of stare 
decisis we do not think it ought now to 
be departed from, for in matters of this 
kind itis not so important that the law 
should be rightly settled as that it should 
remain stable after it is settled; and, as 
has been well said, ‘‘attempts to change 
the course of judicial decisions under the 
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pretext of correcting errors are like ex- 
periments by the quack on the human 
body. They constantly harass and often 
jeopardize it.” South’s Heirs v. Thomas’ 
Heirs, 23 Ky. 63. Again, in Tribble v. 
Taul, 23 Ky. 456, the court, after stating 
the same rule, said: “In the supreme 
court of a state, as this is, possessing with 
but few exceptions appellate judicial 
power coextensive with the state, the 
influence which its decisions must have is 
evident. Its mandates are conclusive, 
and even its dicta are attended to in all 
the inferior courts. No sooner is a de- 
cision published than it operates as a 
pattern and standard in all other tribunals, 
and, as a matter of course, all other de- 
cisions conform to it. If, in this court, 
a settled course of adjudication is over- 
turned, then the trouble and confusion of 
reversing former causes succeeds in the 
inferior tribunals; and even the credit and 
respect due to this court is shaken by the 
phenomenon that A. has lost his cause on 
the same ground that B. gains his. And 
not only do these consequences follow, 
but some still more serious may ensue; 
for perhaps no court may strike the vitals 
of society with a deeper wound than a 
capricious departure in this court from 
one of its established adjudications.” 
Under the rule which, for a quarter of 
a century, has been recognized, it has not 
been necessary in this state for a purchaser 
of such paper, which is fair on its face, to 
make inquiry as to its validity before 
buying it, and much business has been 
done on this basis. In other jurisdictions, 
where the opposite rule prevails, the 
practice has been different, and it would 
be manifestly a violation of the principle 
on which the doctrine of stare decisis 
rests for this court, after the business of 
the state has adjusted itself to the rule 
which it has laid down, now to reverse 
itself, and lay down the opposite rule. 
Besides, the rule so declared seems in 
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keeping with the spirit and purpose of 
our statute regulating paper of this char- 
acter. Sec. 19 of the Civil Code of Prac- 
tice is as follows: “In the case of an 
assigment of a thing in action, the action by 
the assignee is without prejudice to any 
discount, set-off or defense now allowed; 
and if the assignment be not authorized by 
statute the assignor must be a party, as 
plaintiff or defendant. This section does 
not apply to bills of exchange, nor to 
promissory notes placed upon the footing 
of bills of exchange, nor to common 
orders or checks.” It will thus be seen 
that bills of exchange, promissory notes 
placed upon the footing of bills of ex- 
change, and common orders or checks 
are placed upon a peculiar footing. The 
reason for this is that a large part of the 
business of the commercial world is done 
through bills of exchange, bank checks, 
and notes placed upon the footing of bills 
of exchange, which pass from hand to 
hand in many transactions, serving as a 
substitute for money; and to promote 
this, such paper in the hands of a bona 
fide purchaser is held free from defenses 
which might have been made to it between 
the original parties. By section 483, Ky. 
St., promissory notes, payable to any 
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person or corporation, and payable and 
negotiable at any bank incorporated 
under the laws of this state or organized 
in this state under the laws of the United 
States, which shall be indorsed to and 
discounted by the bank at which the same 
is payable, or by any of the other banks 
above specified, are thereby placed on 
the footing of foreign bills of exchange. 
The note in question was placed on the 
footing of a bill of exchange. It was ex- 
ecuted for the purpose of raising money. 
The purpose of the statute is to promote 
negotiation of paper of this character to 
facilitate commercial transactions and 
obviate the necessity of the use of cur- 
rency. 

It is in keeping with the purpose of the 
statute that he who puts out paper which 
is to pass in this way in commercial tran- 
sactions should exercise due care, for it 
is necessarily intended to be used in 
raising money; and the fair effect of the 
statute would be defeated if a defense 
such as that here made were allowed 
against the paper in the hands of a bona 
fide holder. 


Judgment affirmed. 


Gurry, C. J., dissents. 


OF DEPOSIT. 


Payable to depositor “or assigns”—Not negotiable under Section 20, Negotiable 
Instruments Law—Where lost or destroyed, tender of indemnity not a pre- 
requisite to payment or issue of duplicate. 


Zander v. New York Security & Trust Company, Supreme Court, Special Term, New 
York County, October, 1902. 


A certificate of deposit issued by a 
Trust Company payable to the depositor 
‘‘or her assigns on return of this certifi- 
cate” is not a negotiable instrument un- 
der section 20 of the Negotiable Instru- 
ment Law, which provides that an instru- 
ment, to be negotiable, “must be payable 


to order or to bearer.’”’ Hence, where 
such a certificate is alleged to be lost or 
destroyed, the depositor is not compelled 
to give or tender indemnity as a pre- 
requisite to requiring payment or the 
issue of a new certificate ; for, even if the 
depositor had assigned it, payment to the 
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depositor would be a complete defense 
against a transferee, if made before notice 
of the transfer. 


Action by Caroline Zander against the 
New York Security and Trust Company. 
Demurrer to complaint overruled. 


Scott, J. It is alleged by the com- 
plaint, and admitted by the demurrer, 
that on or about July 11, 1901, the plain- 
tiff deposited with defendant the sum of 
$500, and received therefor the following 
certificate or receipt : 


“The New York Security and Trust 
Company, New York, July 11, rgo01, has 
received from Caroline Zander the sum of 
five hundred dollars, of current funds, 
upon which the said company agrees to 
allow interest at the annual rate of three 
per cent. from this date, and on five days’ 
notice will repay, in current funds, the 
like amount, with interest, to the said 
Caroline Zander or her assigns, on return 
of this certificate, which is assignable only 
on the books of the company.” 


Then followed provisions as to the re- 
duction or discontinuance of interest, not 
material here. 

Plaintiff always remained the owner of 
the certificate, has never assigned it, or 
any part thereof, or in any way indorsed 
or transferred it, or any interest therein. 
Before August 9, 1901, she lost or inad- 
vertently destroyed the certificate, and, 
though she has diligently searched, she 
has been unable to find it. On August 9, 
1901, she notified defendant of the loss of 
the certificate. She has duly demanded 
of defendant the issue of a new certificate 
or the payment of the amount of the 
deposit. 

The demurrer is stated to be inter- 
posed merely for the purpose of enabling 
the defendant to insist that the plaintiff 
shall be required to give the security 
specified in section 1917, Code Civ. Proc. 
That section refers to lost negotiable 
paper ; and the question which presents 
itself is, therefore, whether or not the cer- 
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tificate of deposit given by defendant is 
negotiable. 

Section 20, c. 612, Laws 1897, known as 
the “Negotiable Instruments Law,” de- 
clares that an instrument, to be negotia- 
ble, ‘‘must be payable to order or to 
bearer,” and in this respect is merely 
declaratory of the law of negotiable paper 
as it existed before the passage of the 
statute. The papers which were before 
the court in the cases principally relied 
upon by defendant conformed to the fore- 
going definition, and in each case the 
decision turned upon the fact that the lost 
receipts were payable to ‘‘order,” which 
circumstance was held to render them ne- 
gotiable instruments, and to require that 
indemnity be given before judgment upon 
them could be rendered. Frank v. Wes- 
sels, 64 N. Y. 155; Read v. Bank, 136 
N. Y., 454. 

The receipt or certificate in the present 
case is not negotiable. The money rep- 
resented by it is payable, not ‘‘to order 
or bearer,” but to the plaintiff “or her 
assigns.” It is, therefore, what is known 
to the law as a “nonnegotiable instru- 
ment.’ 

In an action upon a lost or destroyed 
instrument of this description, it is not 
necessary that the plaintiff should 
give or tender indemnity. Wright v. 
Wright, 54 N. Y. 437; Mills v. Bank, 28 
Misc. Rep. 251. 

The distinction between actions on ne- 
gotiable and non-negotiable instruments, 
and the reason for the different rules re- 
specting the necessity for indemnity in 
such actions, are too obvious, and too 
clearly stated in the authorities cited, to 
require restatement here. The demurrer 
admits that the piaintiff never parted with 
or assigned the certificate, and that it has 
been lost or destroyed. Even if the plain- 
tiff had not lost or destroyed the certifi- 
cate, and has assigned it, the defendant 
would assume no risk in paying her the 
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amount represented thereby. Section 1909 
of the Code of Civil Procedure provides 
that, except in the case of a negotiable 
instrument, the transfer of a claim or 
demand passes an instrument which the 
transferee may enforce by an action or 
special proceeding, or interpose asa de- 
fense or counterclaim, in his own name, 
as the transferror might have done, “sub- 
ject to any defense or counterclaim, exist- 
ing against the transferror, before notice 
of the transfer.” Payment to the plain- 
tiff would be a complete defense to any 
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claim or action by her upon the certificate 
of deposit, and equally be a defense of 
any action or claim by a transferee from 
her, if made before notice of the transfer; 
and it does not appear, and is not sug- 
gested, that defendant has received any 
notice of a transfer by her. 

The demurrer must be overruled, with 
costs and an extra allowance of $25, with 
leave to the defendant to withdraw the 
demurrer and answer within twenty days 
upon payment of costs. 


FORGERY OF CHECKS BY DEPOSITOR’S CONFIDENTIAL BOOKKEEPER. 


A question of responsibility for loss between a St. Louis, Mo., bank and its depositor 
arising from payment of twenty-one forged checks ; embracing the question of 
the duty of a depositor to examine vouchers returned by his banker. 


That not infrequent form of fraud, 
wherein a confidential clerk of a bank 
depositor, entrusted with the drawing up 
of checks for signature, as well as the 
verification of paid checks returned by 
the bank, forges a series of checks of his 
employer, which are paid by the bank 
through an extended period of time, and 
the forgeries covered up on the return of 
the spurious vouchers, has had repetition 
in the city of St. Louis, as is disclosed by 
a recent decision of the St. Louis Court 
of Appeals,* which court has been called 
upon to state the law which will determine 
the loss as between bank and depositor. 

The facts were these : 

The Kenneth Investment Company was 
a depositor of the National Bank of the 
Republic in St. Louis. One Frank J. 
Chatard was in the employ of the depos- 
itor as bookkeeper, and was entrusted 
with the keeping of its general accounts. 
He had charge of the deposit account 
with the bank, and it was his business to 


he Kenneth Investment Co. v. National Bank 
of the Republic, Nov. 11, 1902. 


receive back the balanced pass-book and 
cancelled checks and verify their correct- 
ness. One Davis was the president of 
the depositing corporation; and, in making 
payments, it was the habit for Chatard to 
fill out the body of the checks, and stamp 
the signature of the corporation with a 
rubber stamp, prepared for that purpose, 
kept hanging by his desk. Davis would 
then append his official signature. 

Chatard began his forgeries between 
May 24 and June 13, 1894, by forging 
Davis’ name to a check for $78, prepared 
in the usual way, which he presented to 
the bank’s teller, who unsuspectingly paid 
him the amount. Between June 13th and 
August zoth he forged Davis’ name to 
fourteen other checks, which were paid 
him by the teller in good faith } and there 
was one check for $50, also paid him 
during this time, which bore no signature. 
The aggregate amount of these fifteen 
checks was $695. 

Between September 3d and September 
24th, Chatard forged the name of Davis 
to five other checks, aggregating $320, 





110 THE BANKING 


which were also paid him in the same way. 

In all there were twenty-one checks, 
aggregating $1,093. 

The bank balanced the pass-book June 
13, 1894, and delivered it, with cancelled 
checks, to Chatard, including the first 
$78 forged check. Chatard abstracted 
the forged check and destroyed it. 

The bank balanced the pass book on 
several occasions between June 13th and 
August 2oth, during which time, among 
the returned cancelled checks, were the 
forged fourteen checks cashed during that 
period, and the one bearing no signature. 

To cover up his forgeries, Chatard 
tampered with the account books in his 
charge, and with the stubs of the check 
book. During the time Chatard had charge 
no other officer or employee examined 
the pass- book. 

Shortly prior to September 24th, Cha- 
tard became sick, and Davis took the 
pass-book to the bank to be balanced. 
On September 24th, when the book was 
balanced, and the cancelled checks re- 
turned, the remaining five checks, forged 
between August 2zoth and September 3d, 
came into the possession of Davis, who at 
once discovered their spurious character. 
Further examination brought to light the 
other forgeries. 

The depositing corporation subsequent- 
ly, on October 8, 1894, brought an action 
against the bank to recover $1,093, the 
amount of the twenty-one forged checks. 

The referee to whom the case was re- 
ferréd held that the depositing corpora- 
tion was estopped to recover from the 
bank except for the amount of the first 
check ($78), as to which the bank con- 
ceded its liability; and the St. Louis 
Circuit Court, through Judge Spencer, af- 
firmed the report. The referee and Judge 
Spencer held the law to be that the knowl- 
edge of Chatard of the forged check for 
$78, charged to the corporation’s account 
in the settlement of June 13, 1894, should 
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be imputed to the corporation, and the 
failure of the latter to notify the bank of 
the forgery estopped it to claim reparation 
for checks thereafter forged by Chatard. 

This theory does not find favor with the 
St. Louis Court of Appeals. Based on the 
presumption that an agent will, in the 
performance of his duty, communicate 
knowledge acquired to his principal, the 
rule, it is said, is not applicable where 
the agent has committed a fraud whereby 
the principal is affected, for he cannot be 
presumed to have disclosed such fraud, 
‘*Chatard,” says the Court, “ was engage 
in a fraudulent scheme to obtain money 
on the forged checks of hisemployer. To 
have disclosed the payment, cancellation 
and return of those forged checks would 
have prevented the consummation of his 
scheme, and it should not be presumed 
that he would inform his employer of his 
crime. We hold that his knowledge of 
the forgery should not be imputed to the 
plaintiff.” 

The judgment is accordingly reversed, 
and the case sent back for a new trial, in 
anticipation of which the St. Louis Court 
of Appeals holds the law, properly applic- 
able to such a case, to be as follows : 

The relation of the bank and of its 
depositor was that of debtor and creditor. 
The bank was bound to know the signa- 
ture of the depositor to checks drawn 
against the deposit account, and when it 
paid out money on the forged check of 
Chatard it paid out its own money and 
not the money of its depositor. 

The bank must bear the loss, even 
though it could not have detected the 
forgery by the exercise of ordinary care, 
unless after the payment of the first of 
the forged checks and its cancellation and 
returnon June 13, the depositor’s neglect 
to examine the pass-book within a reason- 
able time prevented the depositor from 
discovering the forgeries and giving the 
bank notice thereof. Primarly, the loss 
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should fall on the bank. To shift its 
liability to the depositor, the bank must 
show that it was not guilty of negligence 
in paying the forged checks and that the 
depositor owed it a duty which, if it had 
discharged, the loss would not have 
occurred. 

The duty of the depositor was to make 
an examination of its returned pass-book 
and cancelled vouchers within a reasonable 
time after June 13, 1894, and to give the 
bank notice of the forgery if it could or 
would have been discovered had the ex- 
amination been made. 

But prejudice to the bank is not to be 
presumed. There is no presumption of 
loss, and it is incumbent on the bank to 
prove the loss in order to estop the de- 
positor from recovering from the bank 
the amount paid by it on the forgery. 
The estoppel founded on negligence 
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should not work injury to the depositor 
unless it appears that his negligence has 
occasioned special damages to the bank. 
The legal relation between the bank and 
its general depositor is that of debtor and 
creditor, and notwithstanding that the 
depositor has presumptively acquiesced in 
his account as rendered by the bank, by 
retaining it without objection, yet when 
he is able to point out specifically, error, 
mistake or forgeries in the account, he 
ought to be allowed restitution, unless 
the error, mistake or forgery was induced 
by his negligence, and to make the res- 
titution would work a special damage to 
the bank. 

In respect to the $50 check which was 
not signed, payment of it, in the shape it 
was in, was negligence per se, and the 
bank in any event is liable for the amount 
so paid. 


THE USURY 


PENALTY AGAINST 


BANKS IN TEXAS. 


The statute giving a person paying usury to bank a right of action, within two years, 
to recover double the amount from the bank, while it allows recovery only in “an 
action” therefor, and not by defensive pleading to the bank’s action for the debt, 
does not require enforcement of the penalty by an ‘‘ original action,” but it may 


be done by a plea, sufficiently setting up a cross-action to the bank’s action for 
the debt. 


The Supreme Court of Texas has been 
called upon recently * to construe the 
statute imposing a penalty upon 
which receive usurious interest, 
with reference to the mode of procedure 
which the person paying usury must adopt 
to recover the penalty from the bank. 
The Revised Statutes of Texas (articles 
3104, 3106) provide : 

‘* All written contracts whatsoever, 
which may in any way, directly or indi- 
rectly, violate the preceding article by 
stipulating for a greater rate of interest 
than ten per cent. per annum, shall be 


void and of no effect for the amount or 
value of the interest only ; but the prin- 


Texas 
banks 


Rosetti v. Lozani, Nov. 13, 1902. 


cipal sum of money or value of the con- 
tract may be received and recovered.” 

‘If usurious interest, as defined by the 
preceding articles, shall hereafter be re- 
ceived or collected, the person or persons 
paying the same, or their legal represent- 
atives, may, by action of debt, instituted 
in any court of this State having juriscic- 
tion thereof, within two years after such 
payment, recover from the person, firm or 
corporation receiving the same, double 
the amount of interest so received or col- 
lected.” 


It appears to have been a matter of dis- 
agreement between the Court of Civil 
Appeals in the Fourth and in the Fifth 
District whether the penalty for usury 
paid under this statute could be pleaded 
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by the borrower as a defense to the lend- 
er’s action for the principal debt, entitling 
him to a credit on the principal of double 
the sums that had been collected as 
interest, and the question was certified to 
the Supreme Court of Texas. 

The National Bank Act, which, in very 
similar language, gives such a right of 
action against rational banks, has been 
held by the Supreme Court of the United 
States to give a remedy only by original 
action for the penalty. 

Construing the Texas statute, the court 
expresses the opinion that the recovery 
provided for can only be had in ‘‘an 
action” therefor, and not merely by a 
purely defensive pleading setting up usury 
and payment; but it points out that, in 
adopting this statute, the legislature must 
have had in mind the established princi- 
ples and rules in force in the State gov- 
erning forms of action and modes of pro- 
ceeding. By ‘‘action of debt,” the court 
says, the legislature did not mean to re- 
quire that the action be technically that 
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action known as such at the common law, 
for the reason that the people of Texas 
have no forms of action. It is true the 
provision gives only a right to recover 
the penalty by some action for it—as for 
a debt; but it does not follow that an 
original action is essential. In Texas 
there has always been in use the plea in 
re-convention by which a defendant may 
affirmatively assert against plaintiff a 
cause of action of his own, provided it 
has the necessary connection with that 
set up by the plaintiff. This, under the 
Texas system, is a permissible way in 
which an action may be prosecuted, and 
the Court, therefore, holds that the legis- 
lature contemplated that it might be 
adopted in cases like this, where plaintiff 
sues on the debt upon which he has re- 
ceived unlawful interest. In a case of 
this kind the defendant could not recover 
the penalty without a basis in the plead- 
ing, and that basis must be a plea suffi- 
ciently setting up a cross-action against 
plaintiff for the penalty. 


THE POWER OF A NATIONAL: BANK TO PURCHASE BONDS. 


A national bank has power to purchase bonds issued by the board of education of a 
city. 


The board of education of the city of 
Newport, Kentucky, being in debt $27,200, 
decided to issue for the purpose of 
funding the debt, its bonds of that 
amount, maturing at the end of 40 years, 
redeemable after 20 years at its option, 
bearing 4 per cent interest. 

The Newport National Bank bid for all 
the bonds, and offered $27,945. The Board 
of Education accepted this offer and 
agreed to deliver the bonds to the bank. 
Afterwards, it refused to carry out its 
contract and sold the bonds to other 
persons. 

The bank then brought an action against 
the board for damages for breach of con- 


tract. The board demurred to the bank’s 
petition and was sustained by the circuit 
court on the ground that a national bank 
has no power to make such a contract. 

The bank appealed the case, and the 
court of appeals of Kentucky has reversed 
the judgment. * 

After quoting the national bank act 
conferring power on national banks, the 
court says: “It will thus be seen that 
express power is conferred to carry on 
the business of banking by discounting 
and negotiating promissory notes, bills of 
exchange, and other evidences of debt. 





* Newport Nat. Bank v. Board of Education 
of Newport; Oct. 31, 1902. 
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The board of education is a corporation 
created by the laws of this state, and its 
bonds are manifestly evidences of debt, 
and the transaction in question is there- 
fore authorized by this provision of the 
national banking act, if the purchase of 
the bonds by the bank is warranted by 
the words ‘ discounting and negotiating.’ 
It is urged that the bid of the bank, 
being for more than the face of the bonds, 
was not a discounting of the bonds with- 
in the fair meaning of that term. With- 
out stopping to inquire whether this is 
true or not, we are satisfied it is warranted 
by the word ‘negotiating,’ which is a 
general word coming to us from the Latin, 
and signifying to carry on negotiations 
concerning, and so to conduct business, 
to conclude a contract, or to transfer or 
arrange. The two expressions ‘ discount 
and negotiate,’ taken together, have a 
broader meaning than the word ‘discount’ 
alone, and seem to us to have been used 
designedly by congress to authorize these 
fiscal agencies to invest their surplus in 
promissory notes, bills of exchange, and 
other evidences of debt so as to make it 
remunerative.” 

The court cites the case of Leach v. 
Hale, 31 lowa, 69, where a national bank 
received United States bonds of one class 
on deposit under an agreement to ex- 
change them for those of another class, 
and failed to make the exchange. It was 
held that the transaction was not ultra 
vires. The court in that case said: “It 
is the policy of the government to en- 
courage the purchase and sale of its bonds 
and to facilitate transactions in them, for 
thereby their value will be enhanced, and 
the credit of the government in a measure 
promoted. It is not probable that con- 
gress intended to impose restrictions upon 
the national banks, the most numerous 
class of financial agents in the country, 
which would operate to prohibit dealing 
in securities of the government in a man. 


113 


ner usual among bankers and banking 
institutions. The effect of such legis- 
lation, it is apparent, would tend to 
discourage transactions in these securities, 
and in a measure operate to lessen their 
value.” 

This case was followed by the Court of 
Appeals of New York in Yerkes v. Bank, 
69 N. Y. 382, and it has also been held 
that, asinterest coupons attached to muni- 
cipal bonds are evidences of debt in the 
nature of promissory notes, a national 
bank may dealinthem, Bank v. Benning- 
ton, 16 Blatch. 53. 

The Kentucky court says: “Every 
reason which sustains the power of a 
national bank to deal in the bonds of the 
United States or interest-bearing coupons 
of municipal bonds applies with equal 
force to its purchase of corporate bonds, 
for one is precisely an evidence of debt 
just as the other, and the purchase of 
one is no less a negotiation than the pur- 
chase of the other. The same reasons of 
public policy, too, apply in one case as 
the other. A large part of the capital of 
the country is invested in national banks, 
or controlled by them, and, it none of 
this capital could be applied to the pur- 
chase of municipal or corporate bonds, 
then the value of these securities would 
be greatly impaired and much injustice 
would be done to the municipalities of 
the country. In Bank v. Boyd, 44 Md. 
47, a customer deposited with a national 
bank certain municipal coupon bonds as 
collateral security for a debt then existing. 
After the debt was paid off, the bonds 
were left with the bank on the idea that 
they should be a security tor any future 
indebtedness. When such indebtedness 
did not exist, the bonds were stolen from 
the bark, and it relied upon the plea of 
ultra vires to defeat the responsibility for 
them. It was held responsible, and the 
power of the bank to take such bonds as 
collateral security for a debt was upheld. 
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The power to hold municipal bonds as 
collateral security for a debt not created 
is no more fairly within the implied power 
to carry on a banking business than the 


A SPECULATING 
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power to buy such bonds outright. The 
case of Bank v. Pierson, 24 Minn. 140, is 
not approved.” ft 


CASHIER. 


Money of a bank paid out to a broker upon the bank’s drafts drawn by the Cashier, 
or the Assistant Cashier, to the Cashier’s order, held recoverable. 


The Supreme Court of Nebraska has 
had occasion recently to apply the well- 
known rule that, where a bank cashier 
executes and delivers the bank’s check 
for his private debt, the taker of the 
check is put on inquiry, anc becomes 
liable to the bank for the money thereby 
appropriated. * 

Also, the further rule that, where a 
broker receives from another the money 
of a third person, in an illegal and crimi- 
nal transaction, he -must refund such 
money to the owner, although he has no 
knowlecge that the money is owned by 
one other than the person from whom he 
receives it. 

It seems that in May, 1896, J. C. Watts, 
who was Cashier of the State Bank of 
Neola, Neb., commenced to speculate with 
the bank’s funds in grain deals on Boards 
of Trade through George H. Sidwell & 
Co., of Chicage, and James E. Boyd, of 
Omaha. He kept his Chicago and Omaha 
deals distinct. Nineteen of the bank’s 
drafts on the Chemical National Bank, 
New York, aggregating $21,125, either 
drawn by Watts himself, or the assistant 
cashier at his instance, all payable to 
Watt’s order, were indorsed by him to 


{In First Nat. Bank of Rochester v. Pierson, 
the supreme court of Minnesota held that nat- 
ional banks possess no power to deal in and 
speculate in promissory notes as choses in 
action for purposes of private gain and profit 
alone, or to acquire any title thereto by purchase, 
other than in the way of discount. : 

* Mendel v. Boyd, Nebraska Supreme Court, 
October 9, 1902. 


Boyd, who received the money on them. 
Other drafts were indorsed by him to 
Sidwell & Co. of Chicago. In all, over 
$46,000 of the bank’s money was thus 
used. It appeared that Boyd had returned 
to Watts as much as, or more, than the 
$21,125 received on the checks, but he 
was only able to trace a part of it back 
into the bank. 

The surety on Watt’s bond, Mendel, 
having paid to the bank the shortage in 
full and been subrogated to its rights, 
brought this action against Boyd to re- 
cover the full $21,125. There was a trial 
before a jury, and the broker obtained a 
verdict and judgment in his favor. The 
Supreme Court of Nebraska has now re- 
versed this on appeal. 

It holds that the drafts, having been 
drawn to the cashier’s order, were suffi- 
cient of themselves to put Boyd on inquiry 
as to the nature of the funds. But apart 
from this, the deals, being gambling tran- 
sactions, were illegal and void, and the 
courts will hold a broker liable for money 
received by him in deals of this kind, 
without regard to the question of his 
knowledge of the nature of the funds. 
The reason is that the broker is not a 
bona fide holder for value. Acts that are 
criminal and void cannot be said to be 
founded on good faith or a valuable con- 
sideration. 

‘*A third person,” says the court, 
“holding money and defending against 
the owner, must show some better case 





LEGAL DECISIONS. 


than that he acquired the money in viola- 
tion of law.” 

Concerning the extent of Boyd’s lia- 
bility, the court holds that he is charge- 
able with all of the bank’s money actually 
paid to and received by him in these grain 
deals, and should have credit, by way of 
reduction of damages, for all the money 
paid back by him to Watt which was 
traced back to the bank, or for which the 
bank got credit in its correspondent 
banks. The measure of recovery is the 
difference, with interest from the time of 
the payment of the shortage by the plain- 
tiff. But payment of the funds back to 
Watts, without tracing them back to the 
bank, is no defense. Boyd was able to 
trace back into the bank all but about 
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$3,500 of the $21,125 received, and the 
Supreme Court holds that a verdict for 
this amount in plaintiff's favor would not 
have been excessive. The verdict and 
judgment in favor of Boyd are therefore 
reversed. 

It was further contended in this case 
that Boyd and Watts being ‘‘joint tort 
feasors,”” Boyd became liable, as a sort of 
criminal copartner, to refund to the bank 
not only all the bank’s money which he 
himself had received, but also all the 
money taken by Watts, part of which 
went to Sidwell & Co. But the court 
refused to extend the limit of the broker’s 
liability beyond that fixed as 
shown. 


above 


OF EXECUTORS. 


The law of Missouri which compels an executor to pay interest on estate money 


when deposited in his ordinary 


The Court of Appeals at St. Louis, 
Mo., has recently rendered a decision 
which will prove of interest to executors 
of Missouri estates.* An executor under 
a will, being engaged in the real estate 
business, was in the habit of depositing 
the funds of the estate, in the same 
account in bank, used for the deposit of 
his general business funds. He checked 
on this account constantly in the course 
of his business, but always kept plenty of 
money on hand to meet any disbursement 
necessary to be made for the estate. On 
final settlement as executor, the circuit 
court charged him 6 per cent. interest, 
amounting to $2,200, on money of the 
estate that came into his hands, on th 
theory that it had been personally used 
by him. The executor appealed, and the 
St. Louis Court of Appeals affirms the 
charge. The Missouri statutes pertinent 





*In re Burke’s Estate, Oct. 21, 1902. 


business account with a bank. 


to the subject of the liability of an ex- 
ecutor for interest on money belonging 
to the estate in his hands are as follows: 
“ All interest received by executors and 
administrators on debts due to the de- 
ceased shall be assets in their hands; and 
if they lend the money of the deceased, 
or use it for their own private purposes, 
they shall pay interest thereon to the 
estate. The court shall, at each settle- 
ment, exercise an equitable control in 
making executors and administrators ac- 
count for interest received by them on 
debts due the estate, and for interest ac- 
cruing on money belonging to the estate, 
loaned or otherwise employed by them; 
and for that purpose may take testimony 
or examine the executor or administrator 
under oath.” Rev. St. 1889, §§ 225, 226. 

The Court holds that this statutory 
requirement of interest from executors 
and administrators on money of estates 
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used by them for their private purposes, 
justifies the charge of interest where the 
executor keeps the estate money deposited 
in banks to the credit of accounts in 
which the money used in the transaction 
of his ordinary business is kept and on 
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which he draws checks in the transaction 
of his business; and that the statute 
makes no exception in his favor because 
he is prepared to meet demands upon the 
estate when they fall due. 


A CASE OF BANK TAXATION. 


Government bonds, held by a bank in lowa,not exempt from taxation, when the tax 
is assessed to the bank on its shares. 


Government bonds, as is well known, 
are exempt from taxation in the hands of 
their owners; but the legislatures of 
many states so frame their legislation, 
that such bonds are virtually taxed, by a 
tax on property, into the value of which 
such bonds enter. A decision by the 
Supreme Court of Iowa illustrates this.* 

The law of Iowa provides, with regard 
to the taxation of state banking institu- 
tions, that “shares of stock of state and 
savings banks and loan and trust com- 
panies shall be assessed to such banks 
and loan and trust companies, and not to 
the individual stockholders.” Under this 
statute, the city council of Burlington 
assessed to the bank the shares of stock, 
after adding thereto surplus and profits 
in its hands and deducting the value of 
the real estate owned by the bank. The 
bank at that time held $100,000 govern- 
ment bonds, face value, which by resolu- 
tion of its directors were held asa part 
of its capital stock. The bank contended 
that it was entitled to have these bonds 
deducted from the amount of its assess- 
ment, because not taxable. The district 


*German American Savings Bank of Bur- 
lington v. City of Burlington; Oct. 16, 1902. 


court allowed the bank’s claim, but the 
snpreme court reverses the ruling. 

The court points out that there is a 
well-defined and well-recognized distinc- 
tion between the capital of a bank and 
the shares of the stock, and here the as- 
sessment was not upon the capital but 
upon the shares, assessed to the bank 
instead of to the stockholders. The tax, 
not being on the capital of the bank, but 
upon the shares of stock held by individ- 
uals, the bank, it is held, had no right to 
deduct therefrom its United States bonds. 
The court says that it has been settled 
by the highest authority that where the 
shares of stock are assessed to the bank, 
instead of to the stockholders, govern- 
ment bonds held by the bank as part of 
its capital, cannot be deducted. The 
court further says: 

“This method of assessing and taxing 
the shares of stock of banks was undoubt- 
edly adopted for convenience, and for 
the purpose of reaching valuable property 
which might otherwise escape its just 
share of the public burdens, and does 
not, in our judgment, compel payment of 
the tax by those who do not own the 
property.” 





THE COMMONWEALTH TRUST COMPANY, OF ST. LOUIS. 117 


THE COMMONWEALTH TRUST COMPANY OF ST. LOUIS. 


A corporation which has in a short time sanguine expectations of its founders and its 
taken a place in the front rank of Western friends. Organized in May, Igo1, it began 
financial institutions isthe Commonwealth Trust business with a capital of $1,000,000., and a 


COMMONWEALTH TRUST COMPANY BUILDING, BROADWAY & OLIVE STREETS, ST, LOUIS. 


Company of St. Louis. Its origin was of such surplus of $i,000,0co., and with a large and 
a character as to predicate a highly successfui influential clientele already at its command, 
career, but it has gone far beyond the most the immediate success of the Company was 
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such as to make it necessary, within six months 
after its organization, to order an increase of 
the capital to $2,000,000 and of the surplus to 
$3,500,000, giving it an available capital of 
$5,500,000. and making it one of the strongest 
institutions of the country. 


: 


~ . 
- 
i 
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tectural adornments of the city, is located in 
the heart of the business district, and represents 
a value of about one million dollars. The 
interior of the banking room is one of the most 
magnificent in the country. A rare selection 
of imported marble, costly arabesques, and 


ENTRANCE TO COMMONWEALTH TRUST COMPANY BUILDING. 


Shortly after its organization the company 
purchased the building formerly occupied by 
the National Bank of Commerce, which it has 
remodeled and rebuilt at a large cost, into one 
of the finest homes for financial institutions in 
the West. It is one of the handsomest archi- 


inlaid:mosaics of mother of pearl and gold, 
unite to form a most elegant apartment. 

The success of the Commonwealth Trust 
Company is due to the fact that it is dominated 
by one of the strongest combinations of business 
and capital in the West, and to the further fact 
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that its policies are broad enough to meet every 
requirement of up-to-date financiering. The 
scope of its business includes four departments, 
viz.: Financial, Savings, Trust, and Real Estate, 
each one of which is under expert management 
and thoroughly and efficiently conducted. 

A strong feature of the Company's business 
is its ability to place readily loans of almost any 
amount. Its equipment in this line can be seen 
from the fact that it is the general Western 


+ 

Chas. H. Turner, President; L. B. Tebbetts, 
Vice-President; Geo. O. Carpenter, Vice-Presi- 
dent; Lawrence B. Pierce, Vice-President; J. M. 
Woods, Secretary; A. G. Douglass, Assistant 
Secretary; and Bryan & Christie, Counsel. 

The Board of Directors is made up of one 
of the strongest elements in the financiai and 
commercial world, and is composed as follows: 

A. D. Brown, Prest., Hamilton-Brown S12 
Co. A. A. Busch, Vice-Prest., Anheuser-Busch 


A CORNER IN THE COMMONWEALTH TRUST COMPANY'S NEW HOME. 


financial agent for The Prudential Insurance 
Company of America, which has assets of 
nearly $50,000,000, and has invested in Missouri 
alone a sum exceeding $10,000,000. 

Its real estate business: is also an important 
feature, and great care has been exercised in 
securing the services of salesmen who are 
thoroughly informed as to values, etc. 

The officers of the company are gentlemen of 
known ability in the financial world. They are: 


Brewing Assn. Geo. O. Carpenter, Managing 
Director, National Lead Co. S. M. Dodd, 
Prest., Mo. Edison Elec. Light & Power Co. 
Samuel C. Davis, Capitalist. Edward F. Gol- 
tra, Prest., American Steel Foundry Co. James 
Green, Prest., Laclede Fire Brick Co. Russell 
Harding, 3rd Vice-Prest. and Gen. Mgr., Mo. 
Pacific Ry. Co. Jos. M. Hayes, Prest., Jos. M. 
Hayes Woolen Co. 
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NEW YORK CLEARING HOUSE. 


Amendments to the Constitution of the New York Clearing House Association, offered at a meet- 
ing of the Association held February 4, 1903; adopted February 11, 1903. 


Resolved, that Section 19 of the Consti- 
tution of the New York Clearing House Asso- 
ciation, as amended April 26, 1882, be further 
amended by the adoption of the following 
resolution : 

Resolved, that the Clearing House Committee 
shall not refer to the Committee on Admis- 
sions under this section, any application for 
admission into the Association by any Bank 
unless the amount of its unimpaired capital 
and surplus shall equal at least the amount 
of $500,000. 


Resolved, that the amendments to Section 
25, of the Constitution of the New York Clear- 
ing House Association as to the making of 
exchanges through the Clearing House for 
non-members adopted October 14, 1890, and 
December 21, 1896, be supplemented by the 
following additional amendment to take effect 
immediately; namely, ‘‘The New York Clear- 
ing House Association permits its members 
after March 1, 1903, to make exchanges 
through the Clearing House for Banks or 
other Institutions not members of the Asso- 
ciation, only upon the following terms: 

“1. No member of the Association shall make 
exchanges through the Clearing House for any 
Bank or other Institution whose exchanges 
have not heretofore been so made through a 
member, unless the same shall have been actu- 
ally doing business for at least one year, 
nor until the making of such exchanges by a 
member shall have been approved by the Clear- 
ing House Committee after an examination 
of such Bank or Institution made by the 
Clearing House Committee, or by some other 
Committee of the Association duly appointed 
for that purpose. 

“The consent of the Clearing House Committee 
shall also be necessary to the transfer of the 
making of the exchanges for a non-member by 
one member to another member. 

“2. On and after January 1, 1904, every non- 
member Bank or Institution now or hereafter 
sending its exchanges through a member of 
the Association shall pay to the Association 


the amount of $1,000 annually in advance. 

“3. Every non-member Bank or Institution 
now or hereafter sending its exchanges through 
a member of the Association shall submit, 
whenever required by the Clearing House Com- 
mittee, to the same examinations as are now 
required of members of the Association. 

“4, Every non-member Bank or Institution 
now or hereafter sending its exchanges through 
a member of the Association shall furnish to 
the Manager of the Clearing House, at the close 
of business on each Friday, a weekly state- 
ment of its condition in such form as shall 
be prescribed by the Clearing House Com- 
mittee from time to time as to any class of 
non-members. 


“5. Every non-member Institution (not a 
bank required by law to maintain a specified 
reserve) now or hereafter sending its exchanges 
through a member of the Association, shall 
on or after June 1, 1903, keep in its vaults 
a cash reserve equal to five per centum of its 
deposits; and on and after February 1, 1904, 
such cash reserve shall be at least seven and 
one-half per centum of its deposits, and on 
and after June 1, 1904, such cash reserve 
shall be such percentage as shall from time to 
time be fixed by the Clearing House Committee 
but not less than ten nor more than fifteen 
per centum of its deposits. The reserve hereby 
required shall be an average reserve as against 
the average deposits as shown upon its weekly 
statements, 

“If any non-member Bank or Institution or 
party now or hereafter sending its exchanges 
through a member of the Association shall fail 
to comply with any of the foregoing require- 
ments applicable to such non-member, or upon 
examination shall befoundin an unsatisfactory 
condition, the Clearing House Committee may 
suspend any privilege previously given to 
members of the Association to make exchanges 
or redemptions for such non-member; such 
suspension to take effect upon the completion 
of the exchanges of the morning following 
the giving of notice of such suspension by 
the Manager to the members of the Associa- 
tion. 

“Nothing contained in Section 25 of the Con- 
stitution or in the amendments thereto, shall 
be construed as making a Bank, Institution 
or other party sending its exchanges through 
a member, in any sense or to any extent a 
member of this Association.” 
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An important question has been raised 
under the Negotiable Instruments Law of 
New York—is the word ‘‘ order” the only 
and exclusive word that can be used to 
confer the negotiable quality upon an in 
strument payable to a specified payee? 
The New York Supreme Court, at special 
term, has held that it is,* but a question 
of such practical importance in its bearing 
upon a large number of transactions 
should be passed upon by the New York 
Court of Appeals, before the meaning of 
the Act can be regarded as definitely set- 
tled in this respect. 

The case in which the Act has been so 
construed, is this: A trust company in 
New York City issued its certificate of 
deposit payable to the depositor “ or her 
assigns on return of this certificate.” 
The depositor, claiming to have lost the 
certificate, demanced a duplicate, or pay- 
ment of the amount by the trust com- 
pany. The trust company refused and 
allowed the case to be taken to court, for 
the purpose of enabling it to insist that 
the depositor be required to give indem- 
nity as a pre-requisite to payment, as 
upon lost negotiable paper. The court 
holds that the certificate is not a nego- 
tiable instrument, and that the depositor, 
is, therefore, entitled to its payment 
without the necessity of tendering indem- 
nity. 

Section 20 of the Negotiable Instru. 
ments Law of New York provides that, 
to be negotiable, an instrument ‘‘ must 
be payable to order or to bearer.” The 
court holds that this provision is simply 
declaratory of the law as it existed before 
the passage of the act; that under it, to 


* See Zander v. N. Y. Security and Trust Co., 
p. 107 this number. 


“ ORDER.”’ 


‘** ORDER.” 


be negotiable, such an instrument must 
be payable to “order”; that an instru- 
ment payable to a payee “ or her assigns” 
is not “to order or bearer,” therefore it 
is not a negotiable instrument. 

In other words, that the precise word 
“order” must be used, and the word 
“assigns,” or any other word equivalent 
to “order” cannot be used as a substitute 
for that word in a negotiable instrument. 

It may be that this construction is cor- 
rect, but the decision will not convince 
the student of the law of negotiable in- 
struments that it is so, until the highest 
court of the state passes upon the point 
one way or the other. 

We had always understood the rule of 
the law merchant to be that while the 
words “order” and “bearer” were the 
usual words indicating negotiability, they 
were not exclusive, but that any equiva— 
lent words would have the same effect. 
Without going back to the English cases, 
we find in the state of New York (year 
1841) Mr. Justice Cowen,+ of the Su- 
preme Court, quoting with approval the 
language of Mr. Chitty “that any words 
in a bill, from whence it can be inferred 
that the person making it, or any other 
party to it, intended it to be negotiable, 
will give it a transferable quality against 
that person;” and in the New York Court 
of Appeals} (year 1867) Mr. Justice 
Scrugham said: ‘‘ The words ‘or order,’ 
‘or bearer,’ and ‘ bearer’ in notes or bills 
are words of negotiability, without which, 
or other equivalent words, the instrument 
will not possess that quality, and there- 
fore the use of either of these expressions 
by the drawer of a bill or maker of a note 


+ U.S. v. White, 2 Hill, 62. 
t Mechanics’ Bank v. Straiton, 3 Keyes, 365. 
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must be regarded as indicating his inten- 
tion that the paper shall be negotiable.” 
in the state of Pennsylvania in a case 
before the Supreme Court* where words, 
other than “order” or ‘‘ bearer” were 
used, the court said: ‘‘So commonly are 
the terms ‘or order,’ ‘or bearer,’ em- 
ployed in commercial instruments, that 
we are apt to suppose them essential to 
negotiability. It is otherwise. Words 
are but the signs; thought is chiefly val- 
uable; and when for a sufficient consider- 
ation the minds of the parties have con- 
curred in an agreement that is a contract, 
it must be executed as they intended, un- 


less forbidden by law. ‘Order’ or‘ bearer’ 


are convenient and expressive, but clear- 
ly not the only words which will commu. 
nicate the quality of negotiability. If the 
makers of a note omit the usual words to 
express negotiability, but say ‘this note 
is and shall be negotiable’ it will be nego- 
tiable.” 

The Supreme Court of the United 
States ¢ in the case of a bond payable to 
“A.or holder” have used this language: 
“In order to make a promissory note or 
other obligation, for the absolute pay- 
ment of a sum certain, on a certain day, 
negotiable, it is not essential that it 
should in terms be payable to bearer or 
order. Any other equivalent expression 
demoustrating the intention to make it 
negotiable will be of equal force and va- 
lidity.” The bonds involved were pay- 
able to a railroad company or holder ‘‘if 
the bond is transferred by the signature 
of the president of the company.” The 
court said: ‘‘ This is equivalent to making 
the bonds payable to the company or or- 
der, provided the ‘ order’ or indorsement 
is made by the president of the company. 





* Raymond v. Middleton, 29 Pa. St. 529; year 
1858. 
t County v. National Bank, 103 U. S. 770. 
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On what ground their negotiability can 
be denied it is difficult to imagine.” 

In a case in the United States Circuit 
Court, W. D. Wisconsin, + certain munic- 
ipal bonds were made payable to a rail- 
road company ‘‘or its assignees.” The 
court said: ‘* Though the words ‘bearer’ 
or ‘order’ are more commonly used to 
denote an intention to make a note trans- 
ferable by delivery or indorsement, they 
are by no means essential and any other 
words, evincing such an intent, are 
equally efficient forsuch a purpose. The 
words ‘or its assignees’ used in the in- 
strument, undoubtedly render the note 
capable of being negotiable the same as 
though the words ‘or order’ had been 
used. They show an intent to render it 
transferable from person to person.” 

Without further citation of judicial au- 
thority, it may be added that the Nego- 
tiable [nstruments Law, by section 29, 
expressly provides that “the instrument 
need not follow the language of this act, 
but any terms are sufficient which clearly 
indicate an intention to conform to the 
requirements hereof.” 

This would seem to perpetuate the rule 
of the law merchant that equivalent ex- 
pressions of negotiability are sufficient, 
and lead to the conclusion that the decis- 
ion of the New York Supreme Court, at 
special term, that a certificate of deposit 
payable to “A or assigns” is not negotia- 
ble, because the precise word “order” 
was not used, is open to question and 
possible reversal by a higher court. Un- 
til this point is definitely settled under 
the Act, banks should be careful about 
treating certificates of deposit thus pay- 
able as non-negotiable, and making pay- 
ment of their amounts, when alleged to 
be lost or destroyed, without requirement 
of indemnity. 


t Porter v. City of Janesville, 3 Fed. Rep. 617. 
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ALEXANDER HAMILTON CHAPTER. 


Report of a discussion of questions of banking law participated in between members of the 
Chapter,and the Editor of the JOURNAL at the Meeting of February 11, 1903. 


Mr. A.—If I present a check to a bank, 
payable to my order, and the bank refuses to 
pay until I get identified, cannot I make the 
bank pay without identity? 

Mr. P.—No. Unless you are willing to fur- 
nish the identification, you cannot make the 
bank pay. You can have your check protested 
and collect of the drawer. 

Mr. A.—In a case of this kind—where the 
man that holds the check needs the money im- 
mediately to use in an important transaction, 
and the bank refuses, and this causes him con- 
siderable loss. Cannot he sue the bank and 
make it pay damages? 

Mr. P.—No, a bank is under no obligation 
whatever to the holder of a check until it is 
certified—not in New York or in any state 
where the Negotiable Instruments Law is in 
force. In somefof the states, Illinois for one, 
a check is an assignment to the payee and the 
holder can sue the bank for the amount of the 
check if it refuses to pay; but that is not the 
rule in New York. 

Mr. A.—I had an argument with a law- 
yer about that, and the lawyer said the bank 
was liable. 

Mr. P.—Tell the lawyer to read section 
325 of the Negotiable Instruments Law. It 
says, ‘‘The bank is not liable to the holder 
unless and until it accepts or certifies the 
check.” 

Mr. B.—In such a case the bank would 
probably certify the check, even if it would not 
pay it, and the man could use the certified 
check in the transaction. 

Mr, A.—Another question. If the bank re- 
fuses to pay a check when the account is good 
where it makes a mistake, is it liable to the 
holder for damages in such a case? 

Mr. P.—It is liable to the depositor alone— 
not to the holder. The ground is that by re- 
fusing to pay the check it damages his credit. 
In some states the courts hold that the bank 
must pay substantial damages for injuring 
the depositor’s credit even though he does not 
prove any actual damage—that the actual 
damage will be presumed. In New York, unless 


the depositor can actually prove special dam- 
ages, the bank is only liable for the amount 
of the check. Nothing additional. 

Mr. B.—Isn’t a certified check the same as 
cash or money? 

Mr. P.—Not exactly. Certification enables 
the holder to use the check as money. A check 
with the bank’s certificate on it will be taken 
as good for so much money where an ordi- 
nary uncertified check would not be. The Act 
defines certification as equivalent to the bank’s 
acceptance of a bill of exchange payable on 
demand. It is not money, but is a negotiable 
instrument promising to pay money, and can 
be used in place of money in many cases where 
an ordinary check cannot; and it is so much 
like money that if it is outstanding two or 
three years after date and is then transferred, it 
can be taken by any body without suspicion 
that it is stale or overdue, which is not the 
case with an ordinary check. 

Mr. C.—A bearer check is more like cash 
than a certified check, is it not? 

Mr. P.—An ordinary check payable to 
bearer might in some cases have a wider cir- 
culation than a certified check payable to 
order; but not so high a credit. 

Mr. D.—I would like to ask whether pay- 
ment of a certified check can be stopped. This 
is the case. The holder of a check has it certi- 
fied. He leaves the bank and goes one-half 
dozen blocks when he finds he has lost it. He 
hurries back to the bank and asks them to 
stop payment. 

Mr. P.—Was the check indorsed by him 
when it was lost? 

Mr. D.—Yes, his name was on the back. 

Mr. P.—Of course, if the check was found 
and should come into the hands of a bona 
fide holder the bank would have to pay it. 
But in such a case the bank would probably 
do all it could to protect the loser. It would 
probably use its discretion about paying and 
postpone payment until it could make some 
investigation to see if it was in the hands 
of a bona fide holder. No one else would 
be entitled to its payment. If the loser 
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tendered indemnity, the bank would proba- 
bly make the amount good to him and 
withhold payment to any one else until their 
right was established, the same as it would 
in the case of a lost certificate of deposit. 

Mr. D.—If the lost check should be pre- 
sented by another bank, should the bank pay 
it, or refuse to pay it? 

Mr. P.—Having been notified that the 
check has been lost, that raises a presumption 
against the holder being entitled to its pay- 
ment, and that presumption should be over- 
come to the bank’s satisfaction before paying 
out the money. I should think the bank 
should refuse to pay until it was satisfactorily 
proven to it that the holder was entitled to 
payment.* 

Mr. E.—We had such a case once, and we 
telephoned the presenting bank and told them 
the circumstances, and asked them to investi- 
gate, and that we would indemnify them if 
they sustained any damage. 

Mr. P.—That is probably the solution. 
The right position of the bank to take in such 
a case knowing that the check has been lost 
is to withhold payment until it can be satis- 
fied that the holder is bona fide. Confronted 
with two conflicting claimants, the loser and 
the holder, the bank might bring them into 
court in an action ofinterpleader. The final 
test.as to the right to the money on such a 
check is whether the holder has given value 
for it in good faith. Suppose the finder of the 
check, for example, deals with a grocery con- 
cern, and the grocery concern takes the check 
in payment of groceries without knowledge 
that it has been lost. They would have the 
right to the money.t 


*Sec. 200 of the N. I. L. provides: “A negoti- 
able instrument is discharged (1) by payment in 
due course by or on behalf of the principal debtor.” 
Sec. 148 provides: ‘‘Payment is made in due 
course when it is made at or after maturity of the 
instrument to the holder thereof in good faith 
and without notice that his title is defective.” 
It would seem that notice to a bank by the owner 
of a negotiable certified check that he had lost it 
would charge the bank with the duty of investi- 
gating the holder’s title to the extent of being 
satisfied that he was a holder in good faith, before 
paying the instrument in such case, for, if it should 
turn out otherwise, and the bank paid without 
inquiry, it might take the risk of being compelled 
to pay again to the original owner. 

+An interesting case involving a stolen certified 
check, payment of which had been stopped, came 
before the New York Supreme Court in 1873. 
Nolan vs. Bank of New York, 67 Barb. 24. A 
check on the Bank of New York dated January 21, 
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Mr. F.—But wouldn’t there be a question 
as to the rights of the grocery firm if they 
took such a check without inquiry. Suppose 
the check was picked up by an Italian laborer 
in the street and they took it from him, 
Wouldn’t it look rather suspicious for him to 
have such a check? 

Mr. P.—Yes, that is a consideration which 
enters into the question whether the one hold- 
ing the check is a holder in good faith. But 
it is the law that carelessness and lack of in- 
quiry by the taker of a check who gives value 
for it, are not enough to make him chargeable 
with knowledge of bad title of the one from 
whom he receives it. The circumstances must 
be enough to amount to actual bad faith— 
dishonesty. Of course if the grocery firm 
knew, or had good reason to believe, the check 
was lost and the Italian had no right to it— 
sufficient knowledge to amount to dishonesty— 
then they couldn’t collect it. That would be 
a disputed question of fact and if such a case 
got into court, the jury would decide whether 
they were honest or dishonest holders. If they 
took the check honestly, though carelessly 
and negligently, they could recover on it. 


1865, was drawn by M. & Sons payable to their 
own order and indorsed by the drawers. The 
check was certified by the bank and transferred 
to the firm of M. & G. On February 4, 1865, 
M. & G.’s book-keeper stole the check. M. & G- 
notified the bank and having given the bank in- 
demnity in case it should afterwards be compelled 
to pay the check, the bank paid M. & G. its amount 
Nothing was heard from the check for over three 
years. Then, in May, 1868, it was presented for 
payment and payment refused. It appeared that 
earlier in that month the check had been pur- 
chased by a lady in New Orleans, Louise J. Nolan. 
The check had been offered to her by somebody, 
she had made inquiries as to its genuineness and 
value, having exhibited it to bankers in New Or- 
leans, and being told that it was all right had 
given full value for it. She brought suit upon it 
against the Bank of New York and the trial court 
gave judgment for the bank. The view adopted 
by the trial court was that the check was over. 
due and dishonored at the time of its transfer 
and therefore subject to equities. This judgment 
was reversed by the Supreme Court at General 
Term and the bank was held liable. The court 
held that the certified check was to be regarded 
as an acceptance of the bank payable on demand 
and was obligatory upon the bank until paid or 
the statute of limitations should attach as a bar, 
The check having been stolen, it became the duty 
of the holder, Mrs. Nolan, to establish she was a 
bona fide holder for value; and as to this, the 
court held that she gave value for it and took 
it in a legitimate manner. She made the only 
inquiries she was called upon to make before taking 
it. She was therefore held entitled to receive payment- 
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Mr. F.—This is a case which occurred in 
an uptown bank recently. A lady gave her 
servant a check for $50. The check was made 
payable to cash. The servant lost the check 
on the street, somebody picked it up and took 
it into the bank and the bank paid it. When 
the account was made up the lady objected to 
being charged with the check. Was the bank 
right in paying the check? 

Mr. P.—Certainly, if there was nothing sus- 
picious about the check or the person that 
presented it. The check was payable to bearer 
—cash is bearer—it was payable to any holder. 

Mr. F.—But the bank must use all pre- 
cautions in paying such checks, 

Mr. P.—Yes, in the interest of its deposi- 
tor, if there is suspicion of anything wrong 
either from the looks of the one who presents 
the check or from anything else outside. 

Mr. G.—Is there any limit of amount of a 
bearer check beyond which the bank cannot 
pay? 

Mr. P.—Not that I know of; no legal 
limit. But the larger the check the greater 
the care and precaution. 

Mr. H.—I always understood that when the 
holder of a check had it certified, that dis- 
charged the drawer and that all the holder 
could do was to get payment of the bank; 
but I was told yesterday there was a de- 
cision out in Detroit that if the bank refused 
to pay the holder could collect of the drawer. 

Mr. P.—I will explain that; that was a de- 
cision by Judge Brooke in a case of a $50,000 
certified check which the bank refused to pay, 
—the check having been certified without funds 
—and the holder of the check, the First Na- 
tional Bank of Detroit which had the check 
certified, then turned around and sued the 
indorsers on the check and obtained judgment 
against them. The general rule of law is that 
when the holder of a check has it certified by 
the bank, instead of paid, that discharges the 
drawer and the indorsers. The reason of that 
rule is that the money is in the bank to pay 
the check and if the holder, instead of taking 
cash, takes the bank’s obligation to pay, it 
is unjust that the drawer or the indorsers 
should be afterwards liable if the bank should 
fail and could not make payment. As to the 
drawer and indorsers the check is in fact paid 
and discharged—the holder has received pay- 
ment—instead of taking actual cash he has 
taken the bank’s obligation of certification. 
But in this Detroit case the court held this 
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rule did not apply as the reason which sup- 
ports the rule was wanting. The case was 
this: A man named Andrews drew his check 
for $50,000 on the City Savings Bank of De- 
troit. It was a fraudulent check as there 
was no money against it in the bank. The 
payees of this check deposited it in the First 
National Bank of Detroit the same day that 
they received it, and that bank got it certi- 
fied by the teller of the City Savings Bank 
who was in collusion with Andrews. The 
payees didn’t even know that the First Na- 
tional Bank had obtained the certification. 
The same day the payees had the First Na- 
tional Bank wire the amount of the check, 
which had been placed to their credit, to New 
York, where it was paid out in a bond trans- 
action of Andrews. The next day, when the 
First National presented the check its payment 
was refused. Then they protested it and sued 
the indorsers, as the City Savings Bank was 
insolvent and were not good for the amount. 
The court held that the indorsers were liable 
as the check had been presented for payment 
the day following its delivery which was within 
a reasonable time to hold indorsers on an or- 
dinary check; and in this case the fact that 
the First National Bank had first had[the 
check certified, did not release the drawer and 
indorsers, as there was no money in the bank. 
The court held that the rule that the drawer 
was released only applied where there was 
money in the bank which the holder might 
have received, but instead took the certifi- 
cation; but in this case, there was no money 
in the bank. Certainly, in such a case, the 
drawer would not be released and the court 
held that neither were the indorsers. It is a 
very interesting case and will doubtless go to 
a higher court.* 

Mr. A.—If a man holds a note and forgets 
to present it on the day it is due, can he pre- 
sent it afterwards? 

Mr. P.—Do you mean a note payable at a 
bank? 

Mr. A.—No, a man makes a note payable 
at his office. The man who holds the note 
carries it around in his pocket until it is sev- 
eral days overdue. Can he hold the maker? 

Mr. P.—Most certainly, the maker is liable 
on the note until the expiration of the period 
of the statute of limitations, He is the prin- 
cipal debtor. But an indorser on the note 


*This decision is published in full in the 
** Journal” for January, 1903, at page 59. 
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would be discharged if it was not presented 
for payment on the day of its ‘maturity. 

Mr. A.—How about a check; when must 
that be presented? 

Mr. P.—To hold an indorser on a check it 
must be presented the day following its de- 
livery by the indorser—speaking of a check 
delivered in the same city where the bank is 
located. The courts have fixed that period— 
not later than the day following that of de- 
livery—as the limit of reasonable time to pre- 
sent a check for payment. If it is not so pre- 
sented the indorser is released. But the drawer 
remains liable although the check is not pre- 
sented in the reasonable time period, unless 
the bank fails and then he is released to the 
extent of his loss. The drawer of the check is 
the principal debtor. He is not discharged 
by the failure to present within the two-day 
period, only in event of the failure of the bank. 
He remains liable for the full period of the 
statute of limitations. 

Mr. A.—Then a man cannot carry around 
a check in his pocket for a week or so before 
presenting it? 

Mr. P.—Not if he wants to preserve the 
liability of an indorser in case of non-pay- 
ment. Of course, so far as the drawer is con- 
cerned, it is not much of a risk—the chance of 
the bank’s failure—that is all. 

Mr. E.—Speaking of the statute of limi- 
tations, how long is an indorser liable on a 
forged check? The case is this: Away back 
in 1895 a firm in this city gave a check on a 
bank in Broadway. The indorsement of the 
check was forged and the check was deposited 
in another bank and collected of the Broad- 
way bank. The Broadway bank insisted that 
the payment was all right and the firm sued 
them for the amount. The payee of the check 
was dead so it was hard to prove his indorse- 
ment was forged. But just recently the court 
has decided against the Broadway bank—that 
it must pay the amount to its depositor. 
Now it turns around and wants to get the 
money from the bank which collected the check. 
I contend that it is too late. 

Mr. P.—Yes, I think it is outlawed. The 
right of action against the bank receiving the 
money accrued when the paying bank was 
notified of the forgery and was barred in six 
years from that time.+ 

+ Subsequent investigation leads the editor to ques- 


tion the correctness of the above answer. The 
right of recovery of money paid by one bank to 


LAW JOURNAL. 


another on forged paper is generally based by the 
New York courts on the ground of money paid 
and received under mutual mistake of fact. Con- 
cerning the time when this right arises Judge Earl 
of the N. Y. Court of Appeals, in Southwick vs. 
Bank, 84 N. Y. 430, said: ‘‘The obligation of a 
party to refund money voluntarily paid by mistake 
can arise only after a notification of the mistake 
and a demand of payment,” and Judge Finch, in 
Sharkey vs. Mansfield, 90 N. Y. 229, says: ‘‘Where 
a mistake is mutual, both parties are innocent 
and neither is in the wrong, the party honestly 
receiving the money through a common mistake 
Owes no duty to return it until at least informed 
of the error. It is just that he should have an 
opportunity to correct a mistake, innocently com- 
mitted on both sides, before being subject to the 
risks and expenses of a litigation.” 

It would seem in such a case, therefore, that 
there must be first a notification of forgery and de. 
mand of payment by the paying bank before the 
obligation of the receiving bank to re-pay would 
arise. But to prevent an indefinite postponement 
of this demand and continuance of the liability 
of the party receiving the money by mistake, Sec- 
tion 410, of the Code of Civil Procedure, provides: 
“Where a right exists but a demand is necessary 
to entitle a person to maintain an action, the time 
within which the action must be commenced must 
be computed from the time when the right to make 
the demand is complete.” 

Applying this to the present case, was the paying 
bank’s right to demand repayment complete when 
its depositor notified it of the forgery, or only 
(it having disputed the fact of forgery and con- 
sequent mistake in making payment) after the 
fact offorgery and mistaken payment wasestablished 
by the court’s judgment? If the first question 
is to be answered in the affirmative, the right of 
action is outlawed; otherwise not. 

Bearing on this, the case of Wyckoff vs. Curtis, 
7 Misc. Rep. 444, is instructive. Curtis obtained 
$970 from Wyckoff in 1886, under a mistaken under- 
standing that a third party was to give Wyckoff 
$1,000 in exchange for land, deed for which was 
executed by Curtis to such third party and handed 
to Wyckoff to deliver to the third party and collect the 
$1,000. The third party could not be found fora 
considerable period and more than two years elapsed 
before the fact was ascertained that his agreement 
to take the land was a mistake, and that Wyckoff 
had paid Curtis $970 by mistake. Then Wyckoff 
tendered the deed back to Curtis and demanded 
the return of the $970 as money paid by mistake- 
He did not sue for it for more than six years after 
it was paid, but within six years from the time it 
was discovered the third party would not take 
the land. The court held that Wyckoff’s right 
to demand a return of the money paid under mis- 
take was not complete until both had mutually 
concluded that a mistake had been made as regards 
the agreement of the third party, when the trans- 
action was rescinded by Wyckoff’s offer to return 
the deed and Curtis’ promise to repay the money. 
This had taken place within six years; hence, the 
action was not barred. 

With regard to the paying bank’s right to sue 
the receiving bank for money paid by mistake 
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" Mr. D.—I would like to ask a question about 
indorsements. A check is made payable to the 
Automatic Automobile Company. Itisindorsed 
“A, A. C.,” under that “Tohn Smith,” with- 
out anything to show that John Smith is con- 
nected with the payee, and it is presented to 
our bank for payment through another bank. 
If our bank pays it, and it turns out that 
the indorsement “A, A. C.,” was without au- 
thority, or a forgery, are we charged with 
notice that this was a case of missing indorse- 
ment and would we lose the money? 

Mr. P.—I hardly think that is a case of miss- 
ing indorsement. A signature or indorsement 
may be made by initials. ‘A. A. C.” repre- 
sents the initials of the payee, but, of course, 
if the indorsement was forged the money is 
not chargeable to your depositor, but you 
would have recourse upon the bank which 
collected it from you. 

Mr. B.—In the case of a missing indorse- 
ment, we would send the check back and would 
not pay it—we would ask for a special guar- 
anty. 

Mr. F.—In one case I know of, a special 
guaranty was asked, and the bank claimed 
that the Clearing House stamp was all the 
guaranty needed; they said there was no 
need for a special guaranty. 

Mr. P.—In a case where an indorsement is 
missing and the bank receiving payment had 
no title or right to collect, it would be liable 
to refund under the general law of the state, 
as having received money without considera- 
tion. 

Mr. A.—If a check is issued for $25 and is 
raised to $2500 and the bank certifies it for 
$2500 and the check is then paid away to 
some one for $2500, is not the bank liable 
for the whole $2500? 

Mr. P.—The New York Court of Appeals 
has decided not—that the certification does 
not warrant the check in every particular; 
only that the drawer’s signature is genuine 
and that the funds on deposit are sufficient. 
In one case the court rejected evidence of an 
understandirg among business men that a 
on forgery, as affected by the statute of limitations, 
it becomes, therefore, an interesting question 
whether its right to demand repayment was com- 
plete when the depositor notified it of the forgery 
and sued it for the money paid, or not until it 
became convinced that a mistake had been made 
by the court’s final judgment. An opinion one 


way or the other should not be ventured with too 
much positiveness, 
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check, raised from $25 to $2500 and certi- 
fied, was good for $2500 against the bank. 
That is the general rule established by the 
New York courts—that the certification does 
not bind the bank for the raised amount. But 
in a case which came up between the Conti- 
nental Bank and the Tradesmens’ Bank a 
year or so ago, and was decided by the Appel- 
late Division of the Supreme Court here in 
New York, the rule was qualified in this way— 
that if when the bank certifies the check, it 
has in its possession information of the cor- 
rect amount, it will be liable where it certi- 
fies the check for a raised amount, to any 
one parting with value for the check at the 
increased amount. That case was this: A 
Philadelphia bank drew a draft on the Conti- 
nental National Bank of New York for $76 
and sent the New York bank a letter of ad- 
vice giving the amount, date, number, etc. 
This check was raised by the payee to $7660 
and was presented to the paying teller of the 
Continental Bank for certification. He took 
it to the book-keeper; the book-keeper said 
it was all right, without looking at the letter 
of advice. The teller then certified it. The 
payee deposited it in the Tradesmen’s Bank 
and that bank received payment from the 
Continental through the Clearing House. 
Shortly after, the Continental discovered its 
error and notified the Tradesmen’s Bank; 
but it was too late—the forger had withdrawn 
the money. The Supreme Court in this case 
held that the Continental Bank was liable 
for the full $7660; that it was estopped by 
its negligence from asserting the true amount 
of its obligation upon the certification. The 
case is now pending in the New York Court 
of Appeals.* 

Mr. A.—Our bank sends out postal card 
advices. Now suppose a Philadelphia bank 
deposited $360 in our bank to the credit of a 
bank in Chicago, and I made a mistake and 
write on the postal card of advice to the Chi- 
cago bank $3600, will my bank be the loser? 
Such mistakes are possible as these advices 
are very numerous and there is no means 
of checking it. 

Mr. P.—That would probably depend upon 
whether the Chicago bank should pay out 
$3,600 instead of $360 on the faith of this 

*The judgment in this vase was affirmed by the 
N. ¥. Court of Appeals in an opinion delivered 


January 20. Full text will be published in March 
** Journal.” 
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advice. Without knowing the nature of the 
particular transaction it would be hard to 
say. Probably in 99 out of 100 cases of such 
mistakes there would be no loss incurred. But 
it is easy to imagine a case where, for example, 
a man deposits money in New York to be 
placed to the credit of some one in a Chicago 
bank; and where the party to whose credit 
the money was placed would receive an advice 
of credit from the Chicago bank of the in- 
creased amount and, being dishonest, avail 
himself of it. 

Mr. F.—Suppose a bank pays a draft of 
another bank which has been raised from $26 
to $2600. At the time it pays it, it has an 
advice of the amount from the bank which 
drew the draft. Can it recover back the money 
from the bank to whom it has paid it? 

Mr. P.—Ordinarily, the rule is, a bank paying 
a raised check to another bank can recover 
the money. But in this case the same princi- 
ple of estoppel by reason of the information 
in its possession, as in the Continental case, 
might operate where the bank receiving the 
money had parted with it on faith of the 
payment being valid. 

Mr. F.—I know of a bank where they go 
over and list all letters of advice over $100; 
but where the advice is less than $100 they 
do not do it. 

Mr. P.—Those small amounts are the very 
ones that need the extra precaution. It is 
just’ those checks with amounts under $100 
that are raised by forgers. 

Mr. F.—A man comes into a New York bank 
with a check for $500 on Philadelphia. He 
says he is a stranger and has no one to iden- 
tify him. The New York bank takes the check 
from him and forwards it to Philadelphia 
where it is collected. Upon advice of collection, 
the New York bank pays the money over to 
the stranger. It turns out that the payee’s 
name has been forged. Is the New York bank 
liable? 

Mr. P.—Yes, if it has appeared in the trans- 
action as owner of the check. 

Mr. F.—How could the bank conduct such a 
transaction and escape liability? 

Mr. P.—It might have the stranger indorse 
the check to it “for collection,” then it would 
appear as agent and not as owner, and it 
would be under no liability after it had paid 
over the money. That has been decided by the 
New York Court of Appeals. It was this de- 
cision, that a bank to which a check was 
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indorsed for collection appeared as an agent 
for collection only, and not as owner, and 
hence was not liable for its genuineness, that 
led the New York Clearing House to make a 
rule that checks bearing restrictive indorse- 
ments such as “for collection” should not 
be sent through the Clearing House. The 
banks which pay the checks desire to fall back 
on the responsibility of the banks which collect 
them through the Clearing House, if there is 
anything wrong. 

Mr. B.—Wouldn’t the best thing in such 
case be for the New York bank to write a let- 
ter to its Philadelphia correspondents telling 
them the entire facts—that the man was a 
stranger and that it didn’t desire to take 
any responsibility, instructing them, as a 
condition of receiving payment, to look up 
the drawer of the check and have him certify 
to the correctness of the indorsement. 

Mr. P.—Yes, that is a very good suggestion. 

Mr. H.—I would like a little light on in- 
dorsements for deposit. What is the object of 
an indorsement for deposit? 

Mr. P.—I presume it is designed so that 
the depositor, who has authorized his clerk 
to indorse checks received and deposit them 
in bank, can provide a form which will re- 
strict his authority to indorsing them over to 
the bank, so as to prevent the clerk from 
indorsing them away or negotiating them to 
anybody outside. 

Mr. F.—Is an indorsement for deposit re- 
strictive? 

Mr. P.—The Clearing House regards an in- 
dorsement for deposit as restrictive and re- 
fuses to permit checks bearing such an in- 
dorsement to go through the clearings. The 
question whether an indorsement for deposit 
is or is not restrictive—whether it is a title- 
conveying form of indorsement or merely 
makes the bank of deposit an agent—is one 
that has been decided differently by the courts. 
The Clearing House, to be on the safe side, 
construes it as restrictive. 

Mr. H.—I was under the impression that an 
indorsement for deposit had some meaning 
that the bank should not put the deposit 
in its general funds but must keep it as a 
special deposit. 

Mr. P.—I never heard of that construction. 
I think the proceeds of a check indorsed for 
deposit go into the general funds of the bank, 
and the bank becomes the debtor the same 
as where a check has been regularly indorsed. 
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Mr. F.—What is the relation of a bank and 
its depositor as to the money on deposit? 

Mr. P.—It is debtor and creditor. When 
the bank receives a deposit of money it be- 
comes debtor to its depositor for the amount. 

Mr. F.—Does the bank become debtor at the 
time the deposit of a check is made or when 
it is collected? 

Mr. P.—That is a matter of agreement be- 
tween the bank and its depositor. It is often 
regulated by the pass-book rules. As between 
the two—not speaking of the relation of the 
bank to the check as against third parties— 
the general presumption of law, I believe, is 
that on a deposit of paper the title does not 
vest in the bank until the paper is collected, 
in the absence of a special agreement or a 
course of dealing to the contrary. Banks 
often grant the privilege to a depositor of 
checking against deposits of paper but this 
does not establish the depositor’s right to do 
so in all cases. 

Mr. E.—Can a bank teller certify a post- 
dated check? 

Mr. P.—No, the teller’s only authority is to 
certify a regular check against funds. If he 
certifies a post-dated check, anyone who takes 
it before the day of its date arrives is put on 
inquiry and is not a bona fide holder who 
can enforce it against the bank. But if it is 
purchased after its date the bank would 
probably have to pay it. 

Mr. G.—Suppose a bank president directs a 
teller to certify a check when there are no 
funds. Should the teller refuse? 

Mr. P.—In the case of a national bank, the 
National Bank Act forbids the certification of 
checks without funds and makes it a criminal 


act. No president has the right to direct the 
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teller to commit a crime and the teller should 
refuse. The New York banking law does not 
make such a provision; but certification by any 
bank teller, without funds, is beyond his au- 
thority; and the president cannot confer the 
authority to do otherwise. 

Mr. G.—It is often done—the certification 
of checks for brokers without funds—the checks 
being made good by deposit before 3 o’clock. 

Mr. P.—Yes, I believe it is just that practice 
that the provision of the National Bank Act 
was designed to prevent. 

Mr. G.—I understand some national banks 
use the word “accepted” on the theory that 
an acceptance is not a certification within the 
meaning of the National Bank Act, and that 
if the deposit is not made before 3 o’clock 
they can refuse payment the next morning. 

Mr. P.—I do not think there is any differ- 
ence. The Negotiable Instruments Law pro- 
vides that certification is equivalent to ac- 
ceptance and the word “accepted” written 
on a check by a national bank would have 
just the same meaning as the word “certified.” 

Mr. D.—Is there any period of time of notice 
which must be given to a bank officer to pro- 
duce its books in court on a subpoena? I 
was subpoenaed at 12 o’clock to bring a de- 
posit ledger into court at 2 o’clock in a case on 
trial. The attorney said he would accept 
a transcript of the account. Was that suf- 
ficient time? The bank is nearly an hour’s 
journey from the court room. 

Mr. P.—I think so. The rule is that a wit- 
ness must be allowed a reasonable time to 
travel by the usual public conveyances from 
his place of business or residence to the court 
room, 
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The marvellous growth of this institution 
challenges attention. It began business Feb- 
ruary 4, 1901, and has just rounded its second 
year of existence. In that period it has ac- 
quired $5,048,000 of deposits, breaking all 
records for a city of the size of Indianapolis 
(200,000 inhabitants), and taking its place 
among the one hundred and twenty-five or 
so National Banks in the United States which 
have deposits in excess of $5,000,000. The fol- 
lowing table shows the steady growth of 
deposits : 


$366,371.75 
1,213,225.03 
2,697,301.78 

Nov. 25.. . 3,959,109.87 
1903, Feb. 6 5,048,562.94 


The bank began with a capital of $250,000, 
which was soon increased to $350,000, and 
last August stili further increased to 
$1,000,000. As an additional source of 
strength, apart from shareholders’ liability, it 
has accumulated surplus and profits of $223,- 
863.32. One reason of the bank’s notable 
success is found in the fact that its list of 
shareholders includes more than one hundred 
and fifty of the business men of the city, who 
own substantially the entire capital; and they 


y 
1902, Feb. 25 


BANKING 


We have received from H. Gerald Chapin, 
LL.D., of the New York City Bar, a copy of his 
second edition, “Banking Forms and the Negoti- 
able Instruments Act,’’ published by Messrs. 
Stumpf & Steurer, 20 Nassau Street, New York. 
Mr. Chapin is law editor of the “American 
Banker”’ and editor of the “American Lawyer.” 


FOREIGN 


A valuable work on “Foreign Exchange,” has 
recently been published by the “Financier.” 
It is the only work dealing with that subject 
from an American standpoint. Although an 
elementary treatise, it covers the ground com- 
pletely and will prove very instructive to the 
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BANK, OF INDIANAPOLIS. 


have a very able captain in the person of Mr. 
John Perrin, president of the bank. 

The rate of profit on the bank’s capital has 
shown a steady increase. From February 4, 
to March 31, 1901, the rate was 4% per cent. 
on capital of $250,000; from April 1, to De- 
cember 31, 5 per cent. on $350,000; from 
January 1 to July 31, 1902, 73% per cent. on 
same capital; from August 1 to November 
25, 934 per cent. on $1,000,000 capital; 
and from Nov. 23 to February 6, 1903, 11 
per cent. 

The bank’s method of calculating profits 
may prove of interest. Actual earnings only 
are included in the profits; unearned discount 
is carried in a separate account, also pre- 
payment of interest on U. S. bonds. A pro- 
portionate daily charge is made against profit 
and loss, and the respective amounts are cred- 
ited to reserv efor taxes, to contingent fund 
to provide for possible losses, and to sinking 
fund to retire the premium on the U. S. bonds 
held by the bank. The furniture and fixtures 
account, at first decreased to $5,000, was 
entirely charged off on January 1. 

By this system the bank knows every day 
in the year at what rate of profit it is run- 
ning. This would seem to be a perfect method. 


FORMS. 


The publication is a pamphlet of 66 pages and 
contains, in addition to the various forms of 
documents used in the banking business, the 
text of the Negotiable Instruments Law, and a 
full index of both forms and law. Copies can 
be obtained from the publishers. The price is 
fifty cents and it is well worth the money. 


EXCHANGE. 


student, as well as aid the bank officer in ob- 
taining an insight to international banking 
operations. The book contains 212 pages; 
and is bound in half-leather, and half-cloth, 
price $1.50 per volume. 
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INQUIRIES AND CORRESPONDENCE, 


“HIS department is carried on for the benefit ot all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 


charge. 
is made to the contrary. 


Unpaid Check. 


Bank undertaking collection from itself—Preference of 
own claim. 


FLOYD, VA., FEB. 6, 1903. 
Editor Banking Law Journal: 

DEAR SIR:—M. sold S. a lot of cattle and S. 
gave M. a check for the amount. M. presented 
the check to the cashier of the bank upon which 
the check was drawn. The cashier informed 
M. that S. did not have the money to meet the 
check; that S. had gone off with some cattle and 
he would deposit money and the bank would 
then pay off the check. The cashier give M. a 
deposit slip for S. check, stating that it would 
pay check when money was deposited by S. but 
did not protest the check. Since check was left 
at bank S. made deposits. 5S. failed, and was 
owing the bank and bank applied deposits to 
what S. was owing bank. 
the bank 
amount of S. check. 


Please inform me 
is liable to M. for the 
W. SCOTT. 


whether 


The bank is not liable to M as a party 


to the check. ‘The Negotiable Instru- 
ments Law, in force in Virginia, provides 
that “ the bank is not liable to the holder 
unless and until it accepts or certifies the 
check.” The receipt of the check by the 
bank and giving M a deposit slip stating 
that it would pay it when the money was 
deposited, was not binding as a certifica- 
tion as it was not written on the check. 
But the bank by taking the check and 
giv ng this writing, did undertake to act 
as M’sagent to collect the check; and the 
question arises whether it can be held 
liable to him for failure of duty as collect- 
ing agent. Its duty as such agent is to 
act for the principal’s best interests in 
obtaining the money from the debtor. 


The names and places of those submitting inquiries are published, unless special request 


Where it holds an adverse claim of its 
own, must it postpone its own claim 
and give preference to that of its princi- 
pal? If so, it should have paid the check 
out of the subsequent deposits, as it 
promised to do, instead of paying its own 
claim therewith. If not, M has no re- 
dress against it. 

In Freeman vy. Citizen’s National Bank, 
78 lowa, 150, a bank received for collec- 
tion drafts upon a party which owed the 
bank money. The court held that a bank 
by accepting crafts for collection does 
not waive its right to collect its own 
claims against the drawee and it may, in 
making such collection, secure 
by attachment, even though 
nothing left out of which to pay the 
drafts. The court said: ‘‘ Surely a bank 
may discount paper, and retain the right 
to hold collections against the maker of 
the paper, without surrendering its rights 
of priority gained by diligence. Asa 
matter of fact, mary of the business men 
of the country, against whom collections 
are sent to banks, are customers of such 
banks, depositing money and discounting 
their own paper as the necessities of their 
business demand. It has never been 
supposed that banks must concede prior- 
ity to paper sent them for collection as 
to their own claims against the maker of 
such paper, under such a state of facts as 
we have in this case.” 

In the Journal for July, 1901, we pub- 
lished a discussion of this subject of 
‘Collection from bank’s own debtor,’’ 
citing this Iowa decision; also decisions 


priority 
there is 
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in Nebraska, North Dakota and Kansas, 
which constitute, so far as we know, the 
sum total of American judicial decision 
upon the subject. 

In the Nebraska case, a bank received 
a draft for collection. At maturity, the 
drawee requested the bank to hold a few 
‘days, and later repeated the request. The 
bank held the draft about two weeks, 
without communicating with its distant 
principal, and then took an assignment 
of all the drawee’s property in satisfaction 
of a debt toitself. The bank was held 
liable in this case, not having performed 
its duty in good faith, clearly delaying 
the collection for its own benefit. 

In the North Dakota case, a collecting 
bank held a note for fourteen days after 
maturity, then took an assignment of all 
the debtor’s property to cover its own 
debt. The court held the bank liable 
for vioiation of duty, saying: ‘‘A bank 
in North Dakota which assumes to act as 
agent for the collection of any claim is 


bound to give such collection the prefer- 
ence over a similar claim which it may 
have on its own account against the same 


debtor. If the bank cannot do this, good 
faith requires it to decline such collection.” 

In the Kansas case, the court held: 
“Tt is the duty of a bank receiving com- 
mercial paper for collection before it is 
due to present same for payment to the 
maker on its maturity and, if payment is 
refused, to immediately notify the holder. 
In a case where the duty to give such 
notice was neglected and the bank, after 
maturity of the note, and while holding 
it for collection, took from the maker a 
chattel mortgage to itself and assisted 
another creditor to obtain a mortgage 
covering all the debtor’s property, by 
reason of which the note was rendered un- 
collectible, it was error for the court to 
take from the jury the question of the 
bank’s liability for the amount of the 
note.” 
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It will be observed that in the Nebras- 
ka, North Dakota and Kansas cases, in 
which the bank was held liable, the bank 
delayed the collection in its own interest, 
acting in bad faith. But the North Da- 
kota court expresses the view that even 
where there is no delay, if the bank has a 
claim of its own, it is bound to refuse the 
collection or else give its principal the 
preference over its own claim. This is 
contrary to the Iowa view. 

The case presented from Virginia dif- 
fers in that the collection undertaken by 
the bank was a check on itself. The 
question has not, so far as we know, been 
judicially passed upon in Virginia; and, 
as seen, the judicial views elsewhere are 
not in complete harmony. If the bank’s 
action in taking the check and promising 
to pay it out of subsequent deposits, 
caused the holder, M, to delay proceed- 
ings against S, to his damage, a very fair 
case in his favor against the bank might 
be made out. It is obvious such a ques- 
tion cannot be answered with certainty 
one way or the other, until the facts have 
been judicially passed upon by the high- 
est Virginia tribunal and the law declared 
with positiveness. 


Note Transferred on First Day of Grace. 


February 4, 1903. 
Editor Banking Law Journal: 

DEAR SIR:—The present statute law in Ne- 
braska in regard to promissory notes provides 
that all negotiable instruments, and instruments 
made payable on demand, shall be entitled to 
three days of grace (Compiled Statutes 1901, 
Chap. 41, Sec. 3), It also provides (Ibid. Sec. 
4) that, if a note is endorsed “ after the day on 
which it is made payable,” the defendant shall 
be allowed to set up the same defense that he 
might have done had the action been instituted 
by the payee. 

Does the clause “The day on which it is 
made payable’’ refer to the day actually named 
in the note, or to the third day of grace? That 
is, if a note is made payable March rst, and is 





INQUIRIES AND CORRESPONDENCE. 


endorsed and sold March 2nd, before the expi- 
ration of the three days of grace, but after the 
day on which it is made payable according to 
its written terms, would the purchaser take it 
free from the defenses that the maker might 
have set up against the payee? ) ee ae 8 


The rule of the law merchant in the 
states where days of grace have been, or 
are yet, added to the time of payment of 
negotiable instruments, is that an instru- 
ment is not overdue or subject to equities 
where transferred after the time fixed by 
the instrument for payment, but before 
the expiration of the three days of grace. 

In Nebraska, the statute provides days 
of grace,and also provides that if a note is 
indorsed “after the dayon which ii is 
made payable,” it is open to maker's de- 
fense against payee. 

We think the Supreme Court of Ne- 
braska will construe this provision to 
mean ‘‘after the third day of grace on 
which it is made payable,” and hold that 
a note payable March rst. indorsed March 
2d, is not transferred subject to equities. 
The day on which such note isin fact 
made payable, by foree of Nebraska law, 
is March 4th. It is not payable by the 
maker until that day; demand of pay- 
ment on any other day would release an 
indorser, and certainly no presumption of 
dishonor attaches to such a note on 
March 2d, 

This question has come up and been 
passed upon in Kansas under a similar 
statute. One section of the Kansas 
statute provides days of grace, and an- 
other section is as follows : 

‘‘If any such bond, note or bill of 
exchange shall be indorsed or delivered, 
as provided in the preceding section, 
after the day on which it is made payable, 
and the indorsee shall institute an action 
thereon against the maker, drawer or ob- 
ligor, the defendant shall be allowed to 
set up the same defense as he might have 
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done had the same action been instituted 
in the name and for the use of the person 
to whom the said bond, note or bill was 
originally made payable.” 

In Bank of Kansas City v. Fox, 30 Kan. 
441, a note promised to pay the amount 
“on February 14th.’’ It was purchased 
by the bank, February 15th, the first day 
of grace. The maker contended the bank 
was not a purchaser for value before 
maturity, but that it was purchased 
“after the day on which it was made 
payable’’ and was subject to the same 
defense he had against the payee. 

But the court said: ‘‘The note as 
will be seen by its terms was payable 
February 14th. It was indorsed and 
transferred to plaintiff on February 15th, 
two days before the time at which the 
note, counting its grace, was payable. 
If the ordinary rule of the law merchant 
obtains, it will not be doubted that one 
who purchases before the expiration of 
the days of grace is entitled to the or- 
dinary protection of a bona fide pur- 
chaser. The difficulty is taat our statute 
creates a departure from this rule. Sec- 
tion 2 of the statute concerning bills and 
notes authorizes, in terms, a full defense 
to a bill or note which is indorsed or 
delivered ‘after the day on which it ts 
made payable.’ The statute, section 4,also 
provides that negotiable bills and notes 
shall be entitled to three days grace. We 
think, putting these two sections together, 
no departure was intended from the or- 
dinary rule of the law merchant. We 
think all that is meant by the language 
of the sections above cited is an affirma- 
tion of the general rule of the law mer- 
chant.” 

The bank accordingly, had judgment. 

That the Nebraska Supreme Court 
would hold to the same effect may be 
gathered from its language in 1897, in 
the case of Capital National Bank vs. 
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American Exchange Bank, 51 Neb. 710, 
when construing a holiday statute of the 
State, dealing with the maturity of paper 
falling due on holidays. It said: ‘‘A 
proposition as to which there can be no 
controversy is that the statute, like all 
others of its class, must be construed in 
the light of the law merchant ;’’ and 
again : “Statutes of the character here in- 
volved will, accordingly to the familiar 
rule, be strictly construed, and the com- 
mon law held to be abrogated no further 
than expressly declared or than is re- 
quired from the clear import of the lan- 
guage employed.” 

So we venture the opinion that it is safe 
for a bank in Nebraska to purchase a 
note from the payee on the first or sec- 
ond day of grace, without holding it sub- 
ject to equities. Astothe third day of 
grace, while several authorities have held 
a purchase on the third day as being 
before the instrumentis overdue, the rule 
is not without dissent. 


Guaranty to Bank—Enforceability by 
Successor Bank, 


——— MICcH., Jan. 31, 1903. 
Editor Banking Law Journal: 

DEAR SIR:—A firm in New York received 
shipments of produce from a dealer in Michigan 
and honored his drafts, with bill of lading, for 
the shipments. The firm wrote a letter to the 
—— Bank in Michigan, asking it to extend 
credit to the dealer and “ guaranteeing the pay- 
ment of drafts drawn” by the dealer, for ship- 
ments. On faith of this letter, the bank dis- 
counted drafts from time to time, which were 
honored by the New York firm. Afterwards 
the Michigan bank was succeeded by a banking 
partnership, turning over its assets and docu- 
ments, including the letter of guaranty. The 
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partnership discounted a draft for the dealer, 
which the New York firm refused to honor. 

Is, or is not, the letter of guaranty binding on 
it to the partnership which succeeded the bank 
to which it was given? CouNTRY BANKER. 


The letter of guaranty is not binding 
in the hands of the successor, as it was 
not a general letter of credit, but a per- 
sonal one to the predecessor of the part- 
nership. Such a contract is not assigna- 
ble. See Lyon v. Van Raden, Michigan 


Supreme Court, published in the JouRNAL 
for May, 1901. 


Bank as Warrantor of Mortgaged Meat 


St. PAUL, MINN., Feb. 11,1903. 
Editor Banking Law Journal: 

DEAR SIR:—A packing company mortgaged 
certain meat toa bank to secure an indebted- 
ness. The bank agreed with the packing com- 
pany that the company should sell the meat 
and pay over to it the money received on the 
sale. The packing company sold the meat, 
representing that it was of good quality and in 
good condition, and the purchaser paid for it 
by check to the packing company which the 
latter indorsed to the bank. When the pur- 
chaser came to examine the meat, he found it 
damaged and spoiled, and he immediately 
stopped payment of his check. 

Under such circumstances, is the purchaser 
liable on his check to the bank? A. B. 


The Supreme Court of Minnesota had 
a similar case before it about two years 
ago, in which it was held that the bank in 
such a case could not collect the check as 
a bona fide holder for value.* The theory 
is, that the bank constitutes the mort- 
gagor its agent to sell the meat, and is 
liable for breach of warranty to the pur- 
chaser, the same asif it sold the meat itself. 


* National Citizens’ Bank v. Ertz, Banking 
Law Journal, June, 1901. 
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MORSE ON BANKS AND BANKING. 


A treatise on the law of banks and banking, by John T. Morse, Jr. 
rearranged and greatly enlarged, by Frank Parsons. 


Boston: Little Brown & Company, 1903. 


The fourth edition of Mr. Morse’s standard 
work on the law of banks and banking has 
just been issued. From its first appearance 
this work has been recognized as an authority 
on the subject, and has been referred to as 
such by the highest courts in nearly all the 
states and by the Supreme Court of the United 
States, in cases which have come before them 
for decision, It covers the whole range of 
banking law as judicially developed, governing 
the banking business, embracing organiza- 
tion and dissolution; and it includes that 
branch of statutory law governing banks 
which has been enacted by the National Legis- 
lature, dating from the National Bank Act of 
June 5, 1864, to and including the act of 
April 12, 1902, with cases upon the construc- 
tion of the various National Statutes. 

The third (the first two-volume) edition 
was issued in 1888, fifteen years ago, and 
since then many important questions of bank- 
ing law have come before the courts for de- 
cision and settlement. In the present edition, 
about 1800 new cases have been added, the 
larger number relating to checks, insolvency, 
cashier, directors, collection, payment of de- 
posit, lien and set-off, stocks and stockholders, 
and title to deposit by gift. 

In any brief review, only the merest outline 
of the scope of the work can be presented to 
the reader; it is obviously impossible to go 
into any detail of all the various particular 
subjects treated under the more general heads. 

A preliminary chapter deals with the scope 
of the book, definitions, sources of banking 
law and usage and the conflict of laws. The 
work is then divided into two parts, the first 
treating of banks and banking in general; 
the second, of the national banking laws. 
Six broad subdivisions are made of part one, 
namely, (1) preparation for business, (2) busi- 
ness of the bank, (3) officers and agents, (4) 
deposit, (5) checks, (6) bills and stock. 

Three chapters are devoted to “ Preparation 
for Business,” treating of organization and 
location, official bonds and the liability of 


Fourth Edition, revised, 


2 Vois. Octavo. Price $12 net. 


sureties, and by-laws and their effect. These 
chapters are further sub-divided. The “ Busi- 
ness of the Bank’’ is likewise treated in three 
chapters, relating to time and place; business 
powers; and expansion ofthe bank’s powers 
in reference to various transactions, 

The subject of “Officers and Agents’ is 
treated in four chapters, devoted to general 
principles, to the board of directors, to the 
president, and to the cashier and his subordi- 
nates. 

Fifteen chapters are grouped under the im- 
portant subject of ‘ Deposit.’’ They relate to 
receiving deposits, kinds of deposit, special 
deposit, specific deposits, collection, liability 
of bank for default of notaries and corres- 
pondents, general deposits, certificates of 
deposit,p ayment of deposits, statute of limi- 
tations on general deposit, lien and set-off, 
adverse claim, attachment and injunction, 
clearing house and overdrafts. 

Under the general heading ‘‘ Checks,’’ thir- 
teen chapters are grouped. They relate to 
checks in general, revocation of checks, statute 
of limitations, acceptance and certification, 
presentment for payment, payment, forgery, 
effect of a check, payment of notes and ac- 
ceptances, title to deposits, title by gift, sav- 
ings banks, insolvency. 

Under the division “ Bills and Stocks” there 
are chapters on bank bills, stock and stock- 
holders, including liability, lien and transfer 
and also chapters relating to informality, 
ultra vires and forfeiture. Legislative contin- 
uance of the corporation and dissolution are 
also here treated. 

Part II of the work consists of the various 
acts of Congress relating to National banks, 
together with their judicial construction. 

The two volumes contain 1,405 pages of 
text. In addition, in the first volume there 
are nine pages of general contents and 87 
pages devoted to a table of cases; and at the 
end of the second volume is contained a full 
general index of both volumes covering 84 
pages. 
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This work does not pretend to trench upon 
the domain of the law of negotiable paper as 
covered by such a work as Daniel on Nego- 
tiable Instruments, yet of course, the busi- 
ness of the banks is largely interwoven with 
the purchase, payment and collection of nego- 
tiable instruments, and the statement of law 
upon the various detailed banking subjects 
necessarily involves in many instances a state- 
ment of many rules of negotiable paper. In 
this aspect the criticism may be made that 
the learned author has not taken sufficient 
heed of the new statute known as the Nego- 
tiable Instrument Law, which has been enacted 
now in some twenty states, as changing certain 
rules of law stated in the work with reference to 


THE 

By Sereno S. Pratt, New York. D. Appleton 
& Co. 1903. 12 Mo. $1.25 net. 

This interesting work of almost 300 pages 
is full of facts of value to all who desire to 
know concerning the vast and varied transac- 
tions of Wall street. It presents asatisfactory 
statement of the evolution of Wall street, the 
origin, meaning, scope and the operations of 
the stock market, of the mechanism of the 
Stock Exchange, of the connection between 
speculation and the banks, of the methods 
of the money and exchange markets and 
of the main forces controlling them. It ex- 
plains the different stages through which 
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particular states. Forexample, speaking of the 
negotiability of certificates of deposit (Sec. 
299) it is said: “In Indiana, Pennsylvania 
and North Carolina a certificate of deposit 
payable in current funds is not regarded as 
payable in money and is therefore not nego- 
tiable” (citing decisions from those states). 
Yet, this is not a correct statement of the law 
of Pennsylvania and of North Carolina at the 
present day, for the Negotiable Instruments 
Law makes an instrument payable in current 
funds negotiable. But apart from this the 
work is in every way up-to-date, and is the 
best and most comprehensive work on the law 
of banks and banking in existence at the pres- 
ent day. 


WORK OF WALL STREET. 


new stocks and bonds pass from the time of 
their issue until they reach the hands of 
the investor, embracing the promotion 
and organization of new companies, the 
floating of new securities and their listing 
and marketing in the Stock Exchange, the 
methods of speculation, the hypothecation of 
securities for loans, the bank statement, gold 
shipments, manipulations and corners, and 
bucket shops and other attendant evils of the 
financial district. 

The work is interesting and instructive and 
is a valuable addition to financial literature. 


TRUST COMPANIES AND SAVINGS BANKS, 


Trust companies from the interior of the state 
at the hearing before the Senate Committee on 
Banks at Albany on February 18 strenuously 
opposed the bill introduced by Senator Marshall 
and favored by the State Banking Superintend- 
ent, which aims to prevent trust companies and 
department stores, or a corporation other than 
a savings bank, from doing a savings bank busi- 
ness, or advertising that it does such a business. 
Representatives of eighteen up-State trust com- 
panies and of one big department store in New 
York City were present in opposition to the bill. 

It was argued that the bill as framed would 
do more than was intended and it would prac- 
tically prevent a trust company from accepting 


a deposit of less than $3,000, from accepting 
court trust funds, and from doing other classes 
of business which they now do which also is 
transacted by savings banks. 

George W. Wickersham, counsel for the 
Savings Bank Association of the State and State 
Superintendent of Banks Frank D. Kilburn, ap- 
peared in favor of the bill. Mr. Kilburn said its 
only purpose was to prevent any but savings 
banks catering to the particular class of business 
for which savings banks were establtshed. 

Chairman Prime announced that he had re- 
ceived a number of telegrams and letters from 
officers of New York trust companies in oppo- 
sition to the bill. 
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The election of Frank Dean asa vice-president 
of the Seaboard National Bank has created 
considerable interest in banking circles. Mr. 
Dean has been, since 1891, cashier of the 
Fifth Avenue Bank, an institution which has 
developed more young men in the banking 
business, who are now holding important 
official positions in some of the principal finan- 
cial concerns in New York, than any other 
bank in the city. He began his banking career 
as messenger in the Fifth Avenue when eighteen 
years of age, and rose to the position of cash- 
ier strictly upon his merits. 

The resignation of J. F. Thompson as cashier 
of the Seaboard National, to accept the vice- 
presidency of the Bankers’ Trust Co., made 
it imperative to fill the vacancy with a man 
whose training in the banking business had 
been in keeping with the methods used in the 
Seaboard, and the selection of Mr. Dean was 
no doubt the best that could have been made. 
Before tendering him the position it was de- 
cided by the directors to create the office of 
2nd vice-president. The office of 2nd Assistant 
cashier was created and W. K. Cleverley, the 
chief clerk, was honored with that position. 
C. C. Thompson, the assistant cashier, has 
been advanced to the cashiership. 

The Seaboard is to-day, although less than 
twenty years old, one of the most substantial 
banking institutions in New York. 

In their official report to the comptroller, 
February 6, the deposits were $20,284,358, 
and the surplus and undivided profits 
$1,246,958. The capital is $500,000. 

The official staff now is as follows: S. G. 
Bayne, president; S. G. Nelson, vice-president ; 
Frank Dean, 2nd vice-president ; C. C. Thomp- 
son, ‘cashier; W. K. Cleverley, 2nd assistant 
cashier. 


Banking circles in New York received another 
surprise recently when it was announced that 
a Bankers’ Trust Company, that consisted of 
bankers exclusively, had been organized in the 
city and would soon be opened for business. 

The organization was kept a secret to all, 


save those who were interested, until the plans 
were all consummated and the officers and di- 
rectors chosen. 

Aside from the prominent bankers of New 
York, to be identified with this new institu- 
tion, there will be important banking interests 
represented from a number of other cities, 
which will make it one of the most powerful 
financial combinations that has been formed in 
recent years. The capital will be $1,000,000, 
and surplus $500,000 paid in. 

The best evidence of the strength of this new 
concern, is the fact that such banking houses 
as J. P. Morgan & Co., and Blair & Co., are 
to be represented in the directorate. 

The Board of Directors as it is made up at 
the present time comprises the following: 
George W. Perkins, of J. P. Morgan & Co.; 
James A. Blair, of Blair & Co.; Granville W. 
Garth, president Mechanics National; A. B. 
Hepburn, vice-president Chase National; Gates 
W. McGarrah, president Leather Manufacturers’ 
National; Henry P. Davison, vice-president 
First National; E. C. Converse, president 
Liberty National; Wm. H. Porter, vice-president 
Chemical National; James G. Cannon, vice- 
president Fourth National; J. F. Thompson, 
vice-president ; Albert H. Wiggin, vice-president 
National Park; Samuel Woolverton, president 
Gallatin National; William Logan, cashier 
Hanover National and Edward F. C. Young, 
president First National, Jersey City. 

Edmund C. Converse, president of the Liberty 
National, will be the president, and J. F. 
Thompson, the vice-president. Mr. Converse 
will remain the president of the Liberty, thus 
placing the active management of the Trust 
Company in the hands of J. F. Thompson. 
Mr. Thompson resigned the cashiership of the 
Seaboard National to accept this position. He 
has been identified with that institution since 
1884, a short time after its organization, and 
the recognition of his abilities by a body of 
expert bankers, who compose the Board of 
Directors, is the best evidence that he possesses 
the proper qualifications for the conduct of 
such an institution. 

The company will occupy the offices recently 
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vacated by the Liberty National, at the corner 
of Liberty and West Streets. 

It is understood that the company will trans- 
act a strictly trust business, and that it will 
work in harmony with the large banking inter- 
ests behind it. 


The increase of an official staff is an indi- 
cation of the progress of a bank. 

The directors of the New York National Ex- 
change have recently appointed two additional 
assistant cashiers, Frank M. Burger and David 
H. G. Penny. In each instance the appointees 
were taken from the ranks of the employees of 
the bank, the appointments being made strictly 
on merit. Both of these young men have had 
experience in other banks in New York and 
both began on the lower rung of the ladder. 
Mr. Burger came from the Hanover, but began 
his banking experience in the Third. For atime 
he was in the National Bank of North America. 
Mr. Penny, who was chiefclerk before his promo- 
tion, had his early trainingin the Clinton Bank. 


The new building now being constructed for 
the National Bank of North America, in New 
York, will be known as the Wall Exchange 
Building. It will be 327 feet high, measuring 
from street level to roof, which is 18 feet higher 
than the Park Row Building, now the tallest 
business- building in the world. This giant 
structure will be 25 stories high and will have 
a rentable space on each floor of 7,524 square 
feet, or about five acres in the entire building. 

The main building has a frontage on Ex- 
change Place of 100 feet, running from Nos. 
41 to 49 inclusive, and a wing extending 
through to Wall Street with a 30-foot frontage 
there taking in numbers 41 and 43. 

The National Bank of North America will 
occupy the entire ground floor, and the State 
Safe Deposit Vault will be in the basement. 

The National Bank of North America is to- 
day one of the substantial banks of Greater 
New York. In its official report to the comp- 
troller, Feb. 6, the deposits were $22,397,154, 
surplus and profits $2,014,053. The capital 
3s $2,000,000. 

The deposits of the Merchants’ National Bank 
of New York, at the close of business, Feb. 6, 
were $20,828,914. This shows an increase of 
over $2,000,000 since Nov. 25, 1902. The 
surplus fund is now $1,000,000 and undivided 
profits $289,337. The capital is $2,000,000- 


LAW JOURNAL. 


The Merchants’ is one of the old substantial 
banks of New York. 


Owing to further disappointments by con- 
tractors having in charge the furnishing of its 
fixtures, The Irving National Bank has not 
been able to move as soon as expected into the 
Irving Building. Due announcement will be 
made of such removal when the banking-rooms 
are ready for occupancy. 

The first official report to the comptroller of 
the Western National Bank ofthe United States, 
on Feb. 6, was indeed a gratifying one to the 
management, the deposits on that date being 
$72,610,822, and the surplus and profits 
$2,747,705. Capital $10,000,000; total re- 
sources $85,925,526. 

The directorate of the Western is no doubt 
the strongest Board of Bank Directors in the 
United States, being composed of thirty-five 
of the principal financial, insurance, banking, 
and business men in the country. 

The Safe Deposit & Trust Company of 
Pittsburg will ere long absorb the People’s 
Savings Bank of that city. About ninety per 
cent. of the stock of the company has already 
assented to the co-operative plan outlined by 
the Directors, and it is expected that the com- 
bination will be effected the first of May. The 
present capital of the company is $1,000,000, 
divided into 20,000 shares of the par value of 
$50 each. The capital stock of the Peoples’ 
Savings Bank is $300,000, divided into 3,000 
shares of the par value of $100 each. Under 
the arrangement proposed there will be 20,000 
shares of the par value of $100 each, which 
will have a book value of $350 per share. 
This will give the company a paid-up capital 
of $2,000,000, and a surplus of $5,000,000; 
making it one of the strongest corporations of 
the kind in Western Pennsylvania and giving 
it a place among the leading financial insti- 
tutions of the nation. It will start off with a 
business aggregating $32,000,000. 

Mr. James H., Willock the well-known presi- 
dent of the Second National Bank of Pitts- 
burgh and an active member of the American 
Bankers’ Association, was elected president of 
the National Union Fire Insurance Company of 
Pittsburgh, at a meeting of the Board of Di- 
rectors held on Jan. 27, 1903, succeeding 
the late James W. Arrott. Mr. Willock was 
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associated with Mr. Arrott, the founder of 
the company, and has been its treasurer since 
its organization. In addition to being treas- 
urer, he has been a member of the executive 
committee and has taken great pride in its 
development. 

The deposits of the National Bank of North 
America, of Chicago, according to the official 
report made to the comptroller, February 6, 
were $11,570,614. This represents less than 
eight months business and is a record unprece- 
dented in the history of banking in this 
country. 

December 31, 1902, a resolution was passed 
charging to profit and loss the furniture and 
fixture account $15,853, and the premium 
account of $925. The undivided profits Feb- 
ruary 6, were $90,959. 

On January 13, Ward W. Willets, Charles O. 
Austin and Aylmer K, Perry were made di- 
rectors; and Francis V. Putnam was appointed 
assistant cashier. 


At the first annual election, January 13, of 
the Continental National Bank of Denver, 
M. D, Thatcher, president First National Bank 
of Pueblo, was unanimously chosen president. 


When the Continental was organized in July, 
1902, the office of president was left vacant. 
D, A, Chappell, president of the Victor Coal 
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Company, was made Ist vice-president; John 
W. Springer, vice-president of the Continental 
Trust Company, 2nd vice-president; and H. J- 
Alexander, who for a number of years had 
been the cashier of the First National of Du- 
rango, was elected cashier. 

The election of Mr. Thatcher to the presi- 
dency of the Continental will add material 
strength and prestige to it. He is one of the 
leading bankers in the State of Colorado. 
He and his brother, John A. Thatcher, are 
interested in a number of banks in the state, 
besides many other substantial enterprises, 
and their wealth sums up into the millions. 


The First National Bank of Denver has 
added two new members to its board of di- 
rectors, Geo. F. Baker, president First National 
Bank of New York, and James H. Hyde, vice- 
president Equitable Life Assurance Society. 

Thomas Keely, who has been cashier since 
January, 1900, has again been honored with 
promotion to the position of vice-president, 
and F. G. Moffat, who succeeded Mr. Keely 
to the assistant cashiership in 1900, has been 
made cashier. The advancement of these two 
gentlemen, which was done strictly upon their 
merits, is but the continuation of the policy 
adopted in the First National ever since the 
management has been under David H. Moffat. 





THE controlling interest of the Oriental Bank, 
one of the old State institutions that has been 
located on the Bowery for a number of years, 
has recently changed hands, and its headquar- 
ters will be removed to the financial district. It 
is understood that R. W. Jones, Jr., the pres- 
ent Vice-President and Cashier of the Seventh 
National will be the President, and the capital 
and surplus will be increased to $1,500,000. 


Mr. Jones belongs to the younger generation 
of bankers. His ability while President of the 
American National Bank of Kansas City, at- 
tracted attention, and when the Seventh Na- 
tional was reorganized, he was tendered the 
Cashiership. The fact that he is again honored 
by the offer of the Presidency of one of the 
older New York banks is still further evidence 
of his ability. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Feb. 15, 1902, and Feb. 14, 1903, respectively; to- 
gether with a computation of the proportionate increase or decrease of deposits for the year: 


Banks. | Loans. | Loans. Deposits. +Deposits. | Pr. Ct of 
1902 | 1903 1902 1903 Inc. Dec. 


Bank of N. Y., N. B. A.... |$ 19,656,000 |$ 17.756.000}$ 19.711,000 |$ 16,381,000 
Manhattan Co | 21,209,000 | 20,238,000 25,059.000 | 24,291,000 
12,632,500 16,160,800 | 14,437,000 
Mechanics’ National ; | 14,103,000 14,981,000 13,961,000 
Bank of America ,326, | 20,931,500 25,388,100 | 23,234,100 
Phenix National | 763, 4,870,000 4,588,000 4,778,000 
National City 544, 134,063,600 136,128,600 | 118,740,000 
Chemical National 323, 24,890,800 24,833,000 | 24,313,800 
Merchants’ Exch. Nat .240, 5.242.700 5,579,200 | 5,583,200 
Gallatin Nat .903, | 8,070,600 6,720,500 | 5,677,800 
Nat. Butch. & Drov ,382, 2,749,000 1,606,900 3.524.400 
Mechanics & Traders’..... ,995, | 3,838,000 3,527,000 3,917,000 
Greenwich $ 1,953,900 836,000 | _—-1,317,900 
4, | 4,917,300 4,020,400 5,011,800 
Seventh Nationai ............ 5, 6,627,700 5,089,700 6,146, 100 
American Exch, Nat 241, | 28,603,000) 28,815,000 | 22,218,000 
Nat Bank of Commerce.... 487, | 75,958,700 78,816,900 | 64,339,100 
National Broadway ,157,400 | 6,790,20c 6,617,600 5,685.700 
Mercantile National : | 12,481,100 16,534,600 | 12,810,300 
| 3,258,100 3,891,800 3,751,900 
5,715,700 6,244.500 5,519,000 
2,066,600 2,712,500 2,454,900 
Nat. Bank of N. A 400 |. 17,755,300 16,031,500 | 14,742,300 
Hanover National | ,167, 48,499,700 61,585,000 | 56,254,200 
Irving National 381, | 5,796,000 4,616,000 | 4,841,000 
National Citizens’ ,806, 5,883,900 5:95 3,000 6,690,900 
| 2,721,000} 3,084,600 3,214,700 
6,513.300 6,437,000 7,204,000 | 6,857,000 
Nat. Shoe & Leather....... 37 30,500 5,327,400) 4,243,300 | 6,201,000 
Corn Exchange 23,900,000 | 25,142,000) 28,602,000 | 29,956,000 
Oriental | 2,098,000 2,261,000) 1,980,000 | 2,091,700 
Imp. & Traders’ Nat | 23,365,000 | 23,484,000 21,529,000 | 21,194,000 
National Park 49,613,000 | 54,489,000) 67,854,000 | 68,419,000 
1,228,700 1,288,400 1,306,000 | —-1,445,300 
22,771,200 | 20,688,100 25,847,600 | 23,048,200 
10,963,000 9,937,000) 14,263,000 | 12,000,000 
9,547,000 | 9,717,000 10,367,000 10,619,000 
90,372,200 | 79,170,200 89,378,400 | 74,230,100 
4.581,500 5,704,500 4,411,400 | 5,878,700 
2,802,00C 2,614,000} 3,141,000 | 3,01 5,000 
C 3,638, 100 3,852,500 4,473,500 | 4,997,500 
German-American 3,305,000 3,569,200) 3,209,700 3,467,700 
Chase National 41,235,100 | 39,259,700 49,555,400 | 46,753,900 
Fifth Avenue 9,449,000 9,231 ,gOO} 10,576,900 | 10,120.500 
German Exchange 2,2C1,300 2,516,800) 3,428,900 | 3,420,500 
3,188,200 3,107,400) 4,744,900 | 4,936,700 
11,090,300 9,801,200} 12,591,200 | 10,316,100 
7,505,000 7,268,700} ,628, | 7,400,800 
2,143,600 2,356,400 ,346, 2,583,600 
Bank of Metropolis 7,513,600 7,938,200 
West Side Bank | 2,767,000 3,063,000} 
Seaboard National 13,629,000 12,972,000} 
First National, Brooklyn... 4,157,000 4,260,000) 
Liberty National 6,931,100 9,564,000} 
N. Y. Produce Exchange... 4,161,500 4,190,200) i 4,128,300 
New Amsterdam Nat 7,646,100 7,005,500] 5 | 7,825,200 | 
Astor National 4,117,000 4,714,000 | 4,832,000 | 
40,858,100 56,889,200) 48,495,100 | 62,367,000 | 28 




















_. +++ 1$929,447.700 |'$936,233,400] $1,012.995,200 |$952.310,100 
t United States Deposits included, $40,112,100 








